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Introduction 

On June 24, 2012, the Beijing Diplomatic Conference of the World Intellectual Property Organization (WIPO) – held from June 20 to 26, 2012 – adopted the Beijing Treaty on Audiovisual Performances (BTAP). The signing ceremony took place on June 26, 2012.
  

This paper tries to offer a first assessment of the results of the Diplomatic Conference. It is not intended to be anything close to be regarded as a guide to the new Treaty: (i) it refers to the long – and, until recently, not quite successful – history of the international norms on the protection of the rights of audiovisual performances only in a very sketchy way; (ii) it does not contain a substantive analysis of the 19 articles provisionally adopted at the 2000 Diplomatic Conference;
 and (iii) it only analyses, in a substantive manner, the new elements of the Treaty adopted in Beijing, namely Article 12, the new preamble paragraph, and the four new agreed statements.    
By the adoption of the new Treaty, the legal status of audiovisual performers has been fundamentally improved at the international level. As it is well known, Article 19 the Rome Convention (adopted in 1961 and never revised) provides that “once a performer has consented to the incorporation of his performance in a visual or audio-visual fixation, Article 7 [on the rights of performers] shall have no further application.” The TRIPS Agreement and the WIPO Performances and Phonograms Treaty (adopted in 1994 and 1996, respectively) introduced certain improvements in the international norms on performers’ rights, but not in this respect; they simply do not deal with the protection of performances incorporated in audiovisual fixations (although the Basic Proposal for the treaty which became the WPPT included alternative provisions to also cover such performances). 
The 2000 Diplomatic Conference got close to the adoption of a new treaty on the protection of audiovisual performances by adopting 19 substantive provisions provisionally, along with several agreed statements. Nevertheless, it failed because no agreement had been reached on the 20th article – which would have been numbered as Article 12 – on the question of transfer of rights. 
For a while, although the preparatory work on a possible treaty continued with changing – but quite limited – intensity.  The differences did not diminish; on the contrary, they seemed to become more numerous. Even the idea was raised by certain delegations that, if any new attempts were made to the finalization of a treaty, also the above-mentioned 19 articles should be opened for possible renegotiation. However, in 2010 and 2011, promising negotiations began both between the representatives of performers and producers as interested parties and between the various governments. They culminated, first, in a breakthrough agreement at the 22th session of the WIPO Standing Committee on Copyright and Related Rights (June 15 to 24, 2012),
 and then, on the basis of that agreement, in the convocation – or, more precisely, in the re-convocation – of the Diplomatic Conference (as a continuation of the 2000 Conference) by the WIPO General Assembly (September 26 to October 5, 2011).
 The decision of the General Agreement provided that the mandate of the diplomatic conference was to adopt:

„– the 19 articles provisionally adopted at the diplomatic conference on the Protection of Audiovisual Performances (December 7 to 20, 2000), including their respective Agreed Statements (as contained in Annex II), all of which according to the conclusions of the SCCR/22 session should form part of the final text of the treaty; 

· the new Article 12 agreed to by consensus at session SCCR/22 (as contained in Annex III) to this decision; 

· the administrative and final provisions;

–
three additional Agreed Statements to be drafted in relation to Articles 1, 2, and 15, respectively, to address specific concerns raised by Member States (proposals to be submitted no earlier than six months and no later than one month before the diplomatic conference);  and  

–
one additional clause in the Preamble recognizing the importance of the Development Agenda (proposals to be submitted no earlier than six months and no later than one month before the diplomatic conference).”
  

The Beijing Diplomatic Conference has taken place in accordance with this mandate and it has adopted all the provisions of the new Treaty, along with the agreed statements linked to them, as indicated in its mandate. 
In this paper, first, the results of the Diplomatic Conference are outlined in the form of a kind of “executive summary.” Then, those elements of the Treaty are analyzed and commented on more in detail which are new in contrast with the text provisionally adopted in 2000. Finally, the applicability of the negotiation history reflected in the records of the 2000 Diplomatic Conference as part of the “preparatory work” of the Treaty and its importance for the interpretation of its provisions are discussed briefly. 

Summary  
1) As indicated in the title of the paper, the Beijing Treaty on Audiovisual Performances (BTAP) may be regarded as the third WIPO “Internet Treaties” (the first two such treaties being the 1996 WIPO Copyright Treaty (WCT) and the WIPO Performances and Phonograms Treaty (WPPT)). This is so since the BTAP – apart from certain specific provisions following from its subject matter (for example, the provisions on the transfer of rights) – in respect of the key issues, is based on the same principles as the WCT and the WPPT, and applies the same standards as those Treaties. In a way, it confirms that the principles and standards adopted in 1996 continue being completely valid. As discussed below, the adoption of the new preamble paragraph and of the four new agreed statements has not changed this nature of the new Treaty.
2) Of the first 20 articles of the Treaty containing substantive provisions, 19 are those which were provisionally adopted at the 2000 Diplomatic Conference and the 10 provisions including administrative provisions and final clauses (Articles 21 to 30) are in accordance with WIPO standards. Only Article 12 on Transfer of Rights is truly new. The provisions of the article offer flexibility to Contracting Parties to a certain extent as to in which way they guarantee consolidation of rights in the hands of producers. It follows from paragraph (1) of the article that Contracting Parties are obligated to protect and enforce the exclusive rights granted in the Treaty also where they are transferred to, exercised by, or owned by producers. At the same time, thorough analysis is still needed to establish how paragraph (3) of the article – on a possible right of performers to receive royalties or other remuneration where their exclusive rights are transferred to producers – may be applied in practice; in particular how performers whose right to remuneration is provided on different legal bases (e.g., by collective agreement and by national laws) in the various Contracting Parties may receive such remuneration without any conflict with the agreements binding them and without any unjustified double payment.               
3) The new preamble paragraph includes a general reference to the WIPO Development Agenda as adopted in 2007 and a statement that its recommendations aim to ensure that development considerations form an integral part of the Organization’s work.  The paragraph is of a descriptive nature; it declares that for the preparation and adoption of the new Treaty, the principles of the Development Agenda – at least those which may have been considered as being relevant – have also been taken into account and, thus, the Treaty is in accordance with those principles too.      
4) The agreed statement concerning Article 1(1) on the relationship of the Treaty with the WPPT states what is obvious (namely that nothing in the new Treaty affects any rights or obligations under the WPPT and that it does not obligate its Contracting Parties to ratify or accede to that Treaty), but it also includes the useful clarification that the new Treaty does not affect the interpretation of the provisions of the WPPT. This further confirms the continued full validity of the principles and standards on which the 1996 WIPO Treaties are based; nothing in the new Treaty may be interpreted as suitable to question those principles or weaken those standards.  
5) The agreed statement concerning Article 1(3) on the relationship of the Treaty with the TRIPS Agreement has no influence on the interpretation of the new Treaty since it only consists of a “non-derogation” clarification from the viewpoint of the TRIPS Agreement rather than a possible indirect means of interpretation of the new Treaty (on the basis of certain aspects of the TRIPS Agreement). The reference to the provisions of the TRIPS Agreement is also sufficiently well balanced; although competition aspects are mentioned specifically, it covers all the objectives and principles of the Agreement identified in its Preamble and in its various provisions (in fact, in a general manner, all its provisions on obligations, rights, on the conditions and terms of protection, on enforcement of rights, etc.)    
6) The agreed statement concerning Article 2(a) on the definition of “performers” only clarifies that not only those who perform existing literary or artistic works (or expressions of folklore) qualify as performers but also those who create (improvise) such works in the course of their performances.  The statement does not have anything to do with the issue of “extras.” It follows unequivocally from the text of the definition and its negotiation history (“preparatory work”) as reflected in the records of the 2000 Diplomatic Conference that “extras” are not covered.  
7) The agreed statement concerning Article 15 on technological measures (TPMs) and its relationship with Article 13 on the three-step test offers an appropriate interpretation of the obligations concerning TPMs (which are the same, mutatis mutandis, under the new Treaty as under the WCT and the WPPT).  In particular, it clarifies that not only the limitations and exceptions concerned must be in accordance with the three-step test, but the measures applied to ensure that beneficiaries may enjoy them are also only applicable where, and only in a way in which, the conditions of the test are fulfilled. As a further guarantee, the agreed statement limits the applicability of such measures to those beneficiaries who have legal access to performances and, although it does not state the absence of voluntary measures by the owners of rights as an absolute priority, it mentions it as the most typical (and, in fact, the only) example for situations where “measures” may be justified. The second sentence of the statement deals with possible “measures” in respect of performances in the public domain (which, otherwise, are not covered by the Treaty and, thus, by its Article 15 and, therefore, it is irrelevant); in order to prevent any s possible misinterpretation, it includes a proviso according to which it is without prejudice to the legal protection of audiovisual works in which such performances in the public domain might be included. 

8) It has been made clear at the Diplomatic Conference that the negotiation history (“preparatory work”) as reflected in the records of the 2000 Diplomatic Conference (which had been “reconvened” in Beijing) is to be considered as integral part of the negotiation history of the new Treaty.    
Article 12 on Transfer of Rights

The compromise text which was worked out by the SCCR for the missing 20th article (Article 12), and which served as a basis for the re-convocation of the Diplomatic Conference, along with the 19 substantive articles provisionally adopted in 2000, was quite quickly adopted in Beijing. It reads as follows:   

“(1) A Contracting Party may provide in its national law that once a performer has consented to fixation of his or her performance in an audiovisual fixation, the exclusive rights of authorization provided for in Articles 7 to 11 of this Treaty shall be owned or exercised by or transferred to the producer of such audiovisual fixation subject to any contract to the contrary between the performer and the producer of the audiovisual fixation as determined by the national law.

“(2) A Contracting Party may require with respect to audiovisual fixations produced under its national law that such consent or contract be in writing and signed by both parties to the contract or by their duly authorized representatives.

“(3) Independent of the transfer of exclusive rights described above, national laws or individual, collective or other agreements may provide the performer with the right to receive royalties or equitable remuneration for any use of the performance, as provided for under this Treaty including as regards Articles 10 and 11.”
Comments: 1. As it can be seen, the provisions of the new article offer broad – but not unlimited – flexibility for Contracting Parties. All the three paragraphs have “may” language:  a Contracting Party “may provide,” “may require” and “may provide” again. (Otherwise, this means that the national law of a Contracting Party will be in accordance with the Treaty even if it includes no such provisions.) 
2. However, before reviewing the options offered by the broad – but not unlimited – flexibility of Contracting Parties, it is necessary to interpret the basic condition in paragraph (1) of the article: “once a performer has consented to fixation of his or her performance in an audiovisual fixation.” It is necessary in particular in order to point out the differences between meanings of the word “fixation” (to which the performer has consented) and the expression “audiovisual fixation.” 
In the provisions of the new Treaty on exclusive rights of authorization, the object of protection – with the exception of Article 6 – is everywhere indicated in this way: “their performances fixed in audiovisual fixations” (see Articles 7 to 11).  In this text, the expression “audiovisual fixations” obviously means the productions (films or other fixations) in which the performances are fixed (as defined in Article 2(b) of the Treaty). In contrast, the word “fixed” refers to the result of the act of fixation by which a performance is fixed in an audiovisual fixation. The performer’s consent is needed for such an act of fixation by virtue of the exclusive right provided in Article 6(ii) of the Treaty – the object of which is the performers’ still unfixed performances. 
It follows from this (i) that all the rights under Articles 7 to 11 of the Treaty cover those performances which were unfixed performances and are fixed for the first time in audiovisual fixations, and (ii) that, in Article 12 of the Treaty, the text “once a performer has consented to fixation of his or her performance in an audiovisual fixation” refers to the consent of a performer who – by  exercising his exclusive right under Article 6(ii) of the Treaty – has consented the fixation of his still unfixed  performance in an audiovisual fixation. (It is another matter that, when the consent to the first fixation of a live performance in an audiovisual fixation is made for the purpose of a final production – in particular an audiovisual work – the consent implies the subsequent acts of reproduction necessary to make the final production.)        
3. Under paragraph (1) of Article 12, in those cases where the performers consent to the fixation of their performances in audiovisual fixations, the freedom of Contracting Parties extends to the possibility of providing, in the absence of any contract to the contrary, for (i) the original ownership of the exclusive rights under Articles 7 to 11 of the Treaty by the producers; (ii) the right of the producers to exercise those rights (“eligibility to exercise”); or (iii) the transfer of those rights to the producers. Paragraph (2) allows subjecting the validity of the “consent or contract” to written form, while paragraph (3) is about the possibility (but not an obligation) of national laws or individual, collective or other agreements to provide performers with a right to receive “royalties or equitable remuneration,” independently of the transfer of their rights. 

These provisions, as regards the possibility and effect of the transfer of rights, differ both from Article 19 of the Rome Convention and from the alternatives considered in 2000 – although they use certain elements of some of those alternatives.   
4. The provisions of Article 12 of the new Treaty differ from the provision of Article 19 of the Rome Convention since, contrary to the latter, the rights provided in the new Treaty do have “further application” for their full term of protection irrespective of whether they are (i) owned and fully maintained by a performer (which, in the case of audiovisual works, hardly probable); (ii) exercisable by the producer; (iii) transferred to the producer; or (iv) (as soon as the performer consented to the fixation of his or her performance) owned by the producer. 

5. The Basic Proposal submitted to the 2000 Diplomatic Conference
 contained four alternatives concerning the transfer of rights.  Article 12 of the new Treaty covers two of those alternatives: Alternative E on “Transfer” about on a rebuttable presumption of transfer of rights; and Alternative F on “Entitlement to Exercise Rights” the essence of which is indicated by the title.  

Under Alternative G in the 2000 Basic Proposal on “Law Applicable for Transfers,” “in the absence of any contractual clauses to the contrary,” the transfer would have been governed “by the law of the country most closely connected with the particular audiovisual fixation” (and, the alternative included a detailed definition of such a country). The consideration of the complex issues of possible choice of law and choice of forum implications would hardly be the task of this first assessment. It is sufficient to state that Article 12 of the new Treaty is not based on such a private international law solution. 
In 2000, Alternative H seemed to be the most simple; it consisted in not including any provision in the Treaty on the issue of transfer of rights and, thus, leaving it completely to national laws. In Beijing, certain opinions were heard according to which Article 12 corresponds to that Alternative H since it also offers flexibility for national laws. It is submitted that, although Article 12 is truly flexible to a certain extent, this not the case. 

It does not seem to be the case for at least two reasons. The first reason is that the options provided by Article 12 are limited. The “may” language of paragraph (1) indicates that there is a need for permission under the Treaty for national legislation if it intends to regulate the original ownership, the exercise or the transfer of performers’ rights (that is, if it wants to change the legal situation following from the Treaty under which the performers are in the position to own and exercise the rights granted by the Treaty). The provision in paragraph (1) also has an obvious a contario effect: under the Treaty (as discussed above in another context), there are only four possible options for national laws in respect of exclusive rights (let us not speak yet on the right to remuneration of performers maintained after the transfer of such rights) – and no other – in those cases where performers consent to the fixation of their performances: (i) to leave the ownership and exercise of those rights with the performers (which, as pointed out above, is hardly a workable idea; (ii) to provide for the original ownership of producers; (iii) to provide for the “entitlement of exercise of rights” for the producers; or (iv) to provide for the transfer of rights to the producers. 

The second, even more substantive reason for which Article 12 of the new Treaty differs from the 2000 Alternative H, is that, contrary to what was considered as permissible under Alternative H, is hardly allowed under Article 12, in particular when it is read together with Articles 3 and 4 of the Treaty. Namely, a Contracting Party certainly cannot deny protection for the exclusive rights granted by the Treaty by citing alleged “public order” reasons where, under the national law of another Contracting Party, in the cases mentioned in Article 12, (i) a producer is the original owner of those rights; (ii) a producer has the “entitlement to exercise”  those rights; (iii) those rights are transferred to a producer. 

This is so since, under Article 2 of the new Treaty, a Contracting Party must accord protection under the Treaty (that is must recognize the rights provided in it) to any performers who are nationals of, or have their habitual residence in, another Contracting Party and there is no exception to this obligation in those cases where the rights are owned or exercisable (for any of the three reasons under Article 12(1)) by the producers. 
This is also so since by becoming party to the Treaty, a Contracting Party recognizes that it is allowed to a national law of another Contracting Party to provide that the rights granted by the Treaty may be owned (as original owners or as transferees) or may be otherwise exercised by  producers. Under the Treaty, those rights remain protectable; no Contracting Party may say that it does not recognize the ownership of or the “entitlement to exercise” those rights by the producers and that it considers that the performers may still exercise the exclusive rights concerned. Adopting such a position by a Contracting Party would be a clear violation of the minimum obligations under the Treaty. 

Finally, this is so also because, since minimum obligations are involved, “by definition” it is not allowed to Contracting Parties – either on the basis of national treatment as provided in Article 4 (by arguing that the national law is only applicable in favor of performers) or just the opposite, by a limitation thereof – to deny the recognition of the ownership or “entitlement to exercise” by producers in cases covered by Article 12(1).    
6. Paragraph (3) of Article 12, in contrast with paragraph (1), is not on the issue of original ownership, transfer or exercise the exclusive rights granted under the Treaty (just discussed above).  It is on the issue of what is allowed by national laws or by individual, collective or other agreements in case of the transfer of exclusive rights.  This provision raises so many and so complex issues that their truly thorough analysis would hardly be possible in this paper intended to only offer a first assessment of the results of the Diplomatic Conference. Let me just list some of them (in view of which we may find that it is not always easy to walk smoothly through the nice silk carpet laid down in Beijing without the risk of stumbling over something left, or swept benevolently under, it).    
7. The very first question is what the expression – to which emphasis is added in the second sentence of the preceding paragraph – means in paragraph (3): “transfer of exclusive rights.” The ordinary meaning of “transfer of exclusive rights” is quite clear: it refers to a case where someone owns such rights and transfers it to someone else. It does not cover the case where someone, as a result of a certain act, is the original owner of a right, and it does not cover either the case where the right is not transferred but someone else is authorized to exercise it. If the expression “transfer of exclusive rights” is interpreted in the context of Article 12 of the new Treaty, at first sight, this may seem to be even clearer, since paragraph (1) mentions three possibilities – original ownership of producers, “entitlement to exercise” of performers and transfer of rights to performers – and paragraph (3) only covers the last one.  Thus, it seems to follows from the a contrario principle (which is a kind of sub-rule of the rule of interpretation of a term in the context of a treaty) that paragraph (3) is not applicable where a national law of a Contracting Party provides that producers are the owners of, or are entitled to exercise, the exclusive rights granted under the Treaty. 
Nevertheless, still there is quite a solid basis for an interpretation according to which, in paragraph (3) of Article 12, contrary to the case of paragraph (1), the term “transfer of exclusive rights” also means original ownership and “entitlement to exercise” by producers – and, in that sense, it has a broader meaning in paragraph (3). The basis is the title of the article. The title is this: “Transfer of Rights.” In paragraph (1), under this title, two options other than transfer of rights are also mentioned as a result of which performers get in more or less the same situation as when they transfer their rights.  Therefore, it can be said that, when in paragraph (3), the term “transfer of exclusive rights” appears, it is used – as a matter of “drafting economy” – in accordance with the special meaning of this term as in the title; namely as an overall expression also covering the other two similar cases mentioned in paragraph (1).  
8. Having clarified this, we arrive to a more substantive question of interpretation. As discussed above, it follows from Article 12(1) of the new Treaty that Contracting Parties must recognize – and must protect and enforce – the exclusive rights granted under the Treaty also where they are (i) transferred to the producers, (ii) exercised by the producers, or (iii) (originally) owned by the performers. There is no basis in the Treaty for a Contracting Party to reject fulfilling this obligation citing “public order” considerations or otherwise. However, in contrast, Contracting Parties are allowed to grant a right to remuneration (or “royalty” which seems to be just a form of a right to remuneration) for the performers when exclusive rights are transferred to the producers and, as discussed above, it seems also where producers are the original owners thereof or are entitled to exercise the exclusive rights. A plethora of questions may emerge in connection with Article 12(3) for the answer to some of which detailed thorough analysis would be needed. 
The first – still relatively simply – question is whether or not it is an obligation of Contracting Parties to guarantee a right to remuneration (including a possible “royalty”) for performers when their exclusive rights are transferred. The answer, due to the “may” language of the provision, is obviously: “no.” In principle, a performer may agree on a one-time payment instead of a use-based royalty or other similar right to remuneration.  
The second question relates to the different nature of the legal techniques through which a right to remuneration is provided for performers after the “transfer of their exclusive rights.” It is one thing where the performers and the producers agree between each other in the framework of an individual, collective or other agreement, and it is a completely different thing where national laws provide for a right to remuneration. As regards individual, collective or other agreements, they are possible without any provisions in an international treaty and in national laws; in fact, for this, the provision of Article 12(3) is not truly needed. A right to remuneration provided in national laws for performers, in spite of the fact that the exclusive rights covering the relevant acts are not owned or exercisable by them (but by producers), is a completely different matter. Such a right – “by definition” – could not exist without a provision in a national law and, in order that such a provision may be allowed under the Treaty, the permission in Article 12(3) is really needed. This is so since such a provision decreases the scope and value of the exclusive rights provided under the Treaty which under Article 12(1) must be recognized and protected by a Contracting Party also where it is transferred to, exercised by, or originally owned by producers. Does the fact that these two completely different ways of providing for a used-based right to remuneration are mentioned in the same provision mean that Contracting Parties should recognize both ways as appropriate? It seems that the answer to this question is “yes.”  
This leads us to the third question, namely whether or not the obligation to grant national treatment is applicable for these rights to remuneration provided through completely different legal systems, and, if it is applicable, in which way. The question may also be put in this manner: in those cases where a national law provides for an “unwaivable” right to remuneration is it allowed to the Contracting Party concerned not to recognize the enjoyment of this right by the nationals of another Contracting Party where there is no such provision in the law but where performers – for example, on the basis of a collective agreement – do enjoy such a right (probably, in the form of “royalties”)?  The obligation to grant national treatment under Article 4 clearly covers the rights to remuneration derived as one of the aspects of “the exclusive rights specifically granted in [the] Treaty.” The fact that an exclusive right is specifically granted by the Treaty is not changed by the possibility of reducing it to a mere right to remuneration under the provisions of the Treaty (for example, the right to remuneration is provided as an exclusive right in the Treaty; it cannot be said that, where this right is limited on the basis of Article 13 of the Treaty to a mere right to remuneration it is not an exclusive right specifically provided in the Treaty just limited in the given specific case, in accordance with the Treaty, to a right to remuneration). In the same way, the fact that any exclusive right is specifically provided in the Treaty is not changed by the possibility that it is allowed to national legislation to divide it into its two constituting parts: the right of authorization or prohibition of the uses covered by the right and the right to receive remuneration for those uses. As regards the exception to the obligation to grant national treatment under Article 4(2), it is obviously does not cover these rights to remuneration derived from a limitation or divisions of an exclusive right specifically granted in the Treaty (since it only allows the application of material reciprocity regarding Articles 11(1) and (2) under the specific conditions provided). Since, as discussed above, in Article 12(3), the legitimacy of both systems is recognized (obligating Contracting Parties to also recognize them as such), the denial of the application of the right to remuneration in favor of the performers of other Contracting Parties where they enjoy such a right – e.g., on the basis of collective agreements – by citing “public order” considerations could hardly be acceptable. There is one more relevant aspect which has to be taken into account concerning the issue of mutual recognition of the two basic systems and the related issue of national treatment – and it seems to be quite decisive. Namely that it would contradict the very objective of the Treaty – the protection of performers’ rights at the international level by granting rights to the nationals of other Contracting Parties in general in the form of national treatment – if, in respect of such a key issue as the remuneration of performers, the Treaty would not fulfill its tasks. 
9. If this is so, the most difficult questions follow: How could it be arranged in practice that the royalties/remuneration due on the basis of an “unwaivable” right to remuneration under the national law of one of the Contracting Parties may be received by performers in another Contracting Party, where they have an agreement with the producers under which (and not under the national law of that Contracting Party) they have a right to receive royalties/remuneration? How the answer to this question may be influenced by the different bases of calculation of the royalties/remuneration? How the answer to this question may be influenced by the fact that the national-law-based “unwaivable” remuneration may be collected directly from the users of the audiovisual fixations while the agreement-based royalties/remuneration are normally to be paid by the producers to their performers? Posing the question from the other side, how the performers of other Contracting Parties (where there are a national-law-based remuneration or where there is an agreement-based remuneration but only valid in the given Contracting Party) may receive any agreement-based remuneration in a Contracting Party where they are not party to the agreements. To put it in a more general way: how the boat of performers may avoid the Bermuda triangle of no remuneration, double remuneration and “collection without distribution”? 

It would be not only impossible to try to answer these questions in this paper; it might be also an irresponsible exercise to try to rush with certain superficial responses. However, this does not mean that there may not be adequate answers to these questions. In fact, there are certain examples already to show that not only a peaceful coexistence is possible between the different legal systems but also that they may be made interoperable and mutually beneficial for the performers of the various countries.  
The new preamble paragraph  
The new preamble paragraph reads as follows:

„Recalling the importance of the Development Agenda recommendations, adopted in 2007 by the General Assembly of the Convention Establishing the World Intellectual Property Organization (WIPO), which aim to ensure that development considerations form an integral part of the Organization’s work.”

Comments: 1. The new paragraph is of a descriptive nature. It states two things: first that the Development Agenda is important, and second that its aim is to ensure that development considerations form an integral part of the Organization’s work.  
It fits in the Preamble provisionally adopted in 2000 whose paragraphs state what instruments, principles and considerations have been taken into account for the working out and the adoption of the Treaty. It implies that the new Treaty has been adopted by also duly taken into account the recommendations of the Development Agenda.  At least, as regards those recommendations which might have been relevant. 
2. A look at the Development Agenda makes it clear that the proviso at the end of the preceding paragraph is justified. In fact, the majority of the recommendations do not have any relevance from the viewpoint of the new Treaty. In turn, in respect of those few that may have had relevance – in particular those which refer to norm-setting activities – their analysis proves the validity of the statement in the preceding paragraph according to which the new paragraph declares what has been already taken into account (that is, it is of a “present perfect” style). 

In order to show all of this more in detail, a short analysis of the Development Agenda may be found in an Annex to this paper.      

3. It is a relevant aspect of the new paragraph that it – although in a specific context – refers to the Convention Establishing the World Intellectual Property Organization (the WIPO Convention). (It is to be noted that the reference is somewhat imprecise since it is not the Convention which has a General Assembly but the Organization.) The reference is relevant since it is a reminder that the Development Agenda is the agenda of an Organization whose mandate, objectives and functions, are determined in the WIPO Convention; in particular in its Articles 3 and 4 which reads as follows:      

Article 3
Objectives of the Organization

The objectives of the Organization are:

(i) to promote the protection of intellectual property throughout the world through cooperation among States and, where appropriate, in collaboration with any other international organization,

(ii) to ensure administrative cooperation among the Unions.

Article 4
Functions

In order to attain the objectives described in Article 3, the Organization, through its appropriate organs, and subject to the competence of each of the Unions:

(i) shall promote the development of measures designed to facilitate the efficient protection of intellectual property throughout the world and to harmonize national legislation in this field;

(ii) shall perform the administrative tasks of the Paris Union, the Special Unions established in relation with that Union, and the Berne Union;

(iii) may agree to assume, or participate in, the administration of any other international agreement designed to promote the protection of intellectual property;

(iv) shall encourage the conclusion of international agreements designed to promote the protection of intellectual property;

(v) shall offer its cooperation to States requesting legal–technical assistance in the field of intellectual property;

(vi) shall assemble and disseminate information concerning the protection of intellectual property, carry out and promote studies in this field, and publish the results of such studies;

(vii) shall maintain services facilitating the international protection of intellectual property and, where appropriate, provide for registration in this field and the publication of the data concerning the registrations;

(viii) shall take all other appropriate action. (Emphasis added.) 
The recommendations of the Development Agenda which “aim to ensure that development considerations form an integral part of the Organization’s work” are supposed to be in accordance with these objectives and functions of the Organization. The adoption of the new Treaty which duly serve the function of WIPO (using the expression in Article 4 of the WIPO  Convention quoted above) to “promote the development of measures designed to facilitate the efficient protection of intellectual property throughout the world” is a welcome proof that the recommendations of the Agenda are interpreted and applied in this way. 
The new agreed statements

1) Agreed statement concerning Article 1(1) on the relationship with the WPPT:   
„It is understood that nothing in this Treaty affects any rights or obligations under the WIPO Performances and Phonograms Treaty (WPPT) or their interpretation and it is further understood that paragraph 3 does not create any obligations for a Contracting Party to this Treaty to ratify or accede to the WPPT or to comply with any of its provisions.”

Comments: 1. This was the least controversial agreed statement and, thus, it was adopted quite quickly. 
2. This statement became necessary basically because Article 1(3), as a matter of inadvertency, remained the same in 2000 when it was provisionally adopted as it had appeared in the text previously when the new instrument was still considered as a possible protocol to the WPPT (in spite of its subsequent transformation into a stand-alone treaty): “This Treaty shall not have any connection with treaties other than the WIPO Performances and Phonograms Treaty, nor shall it prejudice any rights and obligations under any other treaties.” 
3. The agreed statement states the obvious and, thus, it may be said that it would not have been truly necessary.  However, there is one aspect of the agreed statement which offers a necessary and useful clarification; namely that not only no rights and obligations under the WPPT (and we may add, due to the similarity of many provisions of the two 1996 Treaties, under the WIPO Copyright Treaty (WCT)) are affected by anything in in the new Treaty, but this is also the case as regards the interpretation of those rights and obligations.  
4. As discussed in the Introduction, the apparent attempts of certain groups to try to revise and weaken the international standards represented by the two 1996 “Internet Treaties” through the new Treaty have failed. The standards and the principles on which those Treaties are based have been confirmed by the new Treaty. Instead of the Treaty becoming an implied revision of the first two “Internet Treaties,” it became the third one in complete harmony with the other two. Nevertheless, as mentioned above, the clarification in the agreed statement is necessary and useful since it confirms that nothing in the new Treaty may affect the interpretation of those other two Treaties either. (The usefulness of the “no effect on the interpretation of the WPPT” principle was quite quickly proved in connection with the post-adoption statement made by the Delegation of the Republic of Korea concerning the alleged impact of the agreed statement added to Article 15 of the new Treaty (on technological measures) on the interpretation of the corresponding provisions of the WCT and the WPPT (see below)).  
2) Agreed statement on the relationship of the new Treaty with the TRIPS Agreement:

“It is understood that Contracting Parties who are members of the World Trade Organization acknowledge all the principles and objectives of the Agreement on the Trade-Related Aspects of Intellectual Property (TRIPS Agreement) and understand that nothing in this Treaty affects the provisions of the TRIPS Agreement, including, but not limited to, the provisions relating to anti-competitive practices.”    
Comments: 1. Article 1(3) of the Treaty makes it 100% clear that it “shall not have any connection with treaties other than the WPPT, nor shall it prejudice any rights and obligations under any other treaties.” The TRIPS Agreement is a treaty other than the WPPT with which, therefore, the new Treaty has no connection whatsoever. For the same reason, it is duly clarified in Article 1(3) that the new Treaty does not prejudice any rights and obligations (and, due to the absence of any connection, simply any provisions) of the TRIPS Agreement. Therefore, in fact, there was no need to repeat in an agreed statement that “nothing in this Treaty affects the provisions of the TRIPS Agreement, including, but not limited to, the provisions relating to anti-competitive practices.”
2. This unnecessary repetition is the second part of the statement. The first part reads as follows: “It is understood that Contracting Parties who are members of the World Trade Organization acknowledge all the principles and objectives of the… (TRIPS  Agreement).” This is practically a “no derogation” statement (in substance, similar to the one in Article 1(1) of the new Treaty concerning the WPPT), and as such may hardly be regarded to have any real effect on the interpretation of either of the new Treaty or of the TRIPS Agreement.  
3. When the two parts of the agreed statement is read together, it boils down to the following “clarification” (which is hardly necessary in view of the clear provision in Article 1(3) of the new Treaty): for the WTO Members nothing in the new Treaty derogates from what they have agreed upon between each other in the TRIPS Agreement and consequently it does not affect the provisions of the Agreement applicable between them (between the WTO Members) on the basis of the Agreement.  What is important to state is that, in this way, the agreed statement has nothing to do with the interpretation, implementation and application of the new Treaty.     
4. The agreed statement appears to be appropriate not only because it only deals with the TRIPS Agreement exclusively from the viewpoint of how it is applied for the parties to it between them, but also because it seems to have achieved a due balance in the references to the Agreement. The reference just to “objectives” and “principles” could have been interpreted to only mean the two articles of the Agreement (Articles 7 and 8) which bare, in this order, such titles. In contrast, the expression used in statement – “all the principles and objectives of the Agreement…” refers not only to what is contained in those two articles but to all principles and objectives. These include, for example, what is stated in the preamble of the agreement: “taking into account the need to promote effective and adequate protection of intellectual property rights” or “[r]ecognizing… the need for new rules and disciplines concerning… (b) the provision of adequate standards and principles concerning the availability, scope and use of trade-related intellectual property rights…; (c) the provision of effective and appropriate means for the enforcement of trade-related intellectual property rights…”.  In fact, it may be stated in a more general way that there is a reference to all provisions of the TRIPS Agreement which are not affected by the new Treaty in view of the second part of the statement: “the provisions of the TRIPS Agreement, including, but not limited to, the provisions relating to anti-competitive practices” (emphasis added). 
5. Otherwise, it may be remarked that it is hardly understandable for what reasons was it considered necessary to refer to the anti-competitive principles of the TRIPS Agreement – an agreement adopted under the aegis of, and administered by another organization, the World Trade Organization (WTO) – applicable between the Members of the WTO (but in connection with intellectual property rights other than the rights of audiovisual performers which are not covered by the TRIPS Agreement) just in order to state what is obvious, namely that they are not affected by the new Treaty. It is hardly understandable since these principles are also reflected in the treaties which are administered by WIPO, the organization under the aegis of which the new Treaty has been adopted. It is well-known that the following statement (with the value of an agreed statement) was adopted at the 1967 Stockholm revision conference by Main Committee I in connection with Article 17 of the Berne Convention:    
“The Committee accepted, without opposition, the proposal of its Chairman that mention should be made in this Report of the fact that questions of public policy should always be a matter for domestic legislation and that the countries of the Union would therefore be able to take all necessary measures to restrict possible abuse of monopolies. Whereupon, the proposals of Australia and the United Kingdom relating to abuse of monopoly were withdrawn.”

Thus, if it was felt necessary to refer to the principles concerning anti-competitive practices, it could have been done by referring to such principles adopted long time before the TRIPS Agreement under a convention administered by WIPO (which, similarly to the TRIPS Agreement does not cover the rights of audiovisual performers, but which, due to its subject matter – also covering audiovisual works – is much more relevant from the viewpoint of the protection of the rights of performers “related to copyright” than the general provisions of the TRIPS Agreement).      
3) Agreed statement concerning Article 2(a) on the definition of “performers”

“It is understood that the definition of ‘performers’ includes those who perform a literary or artistic work that is created or first fixed in the course of a performance.”

Comments: 1. This agreed statement covers those performers who produce original improvisations in the course of their performances which qualify as new works. (The EU delegation expressly stated this in its post-adoption remarks and it was not opposed by any other delegation.) 

2. The agreed statement cannot be used as a basis to allege that the definition also covers “extras.” The extras do not “perform” any work; they contribute to audiovisual productions in another way and – if it is possible at all – it is even clearer that they do not create any new work.

If, in spite of this, still there might still be any possible doubt concerning the status of “extras,” the negotiation history of Article 2(a) as reflected in the records of the 2000 Diplomatic Conference
 makes it clear that, when the definition was adopted provisionally the same way as it appeared in the Basic Proposal, there was agreement that the definition does not cover “extras.” This is so since the notes added to Article 2(a) of the 2000 Basic Proposals stated explicitly the understanding that “extras” are not covered
 and, although the agreed statement proposed by the US to state this was not formally adopted, the Chairman of Main Committee I stated that there was an “understanding” on it in the Committee.
 It is to be noted that, as mentioned below, although this would have been quite obvious even without this, the Secretariat announced explicitly at the sessions of Main Committee I that the negotiation history reflected in the records of the 2000 Diplomatic Conference applies for the Treaty as finally adopted. (This corresponds to the concept of “preparatory work” which is a relevant source of interpretation to confirm the interpretation of a treaty provision – or to eliminate its possible ambiguity – on the basis of Article 32 of the Vienna Convention on the Law of Treaties.)
4) Agreed statement “concerning Article 15 as it relates to Article 13:”
“It is understood that nothing in this Article prevents a Contracting Party from adopting effective and necessary measures to ensure that a beneficiary may enjoy limitations and exceptions provided in that Contracting Party’s national law, in accordance with Article 13, where technological measures have been applied to an audiovisual performance and the beneficiary has legal access to that performance, in circumstances such as where appropriate and effective measures have not been taken by rights holders in relation to that performance to enable the beneficiary to enjoy the limitations and exceptions under that Contracting Party’s national law. Without prejudice to the legal protection of an audiovisual work in which a performance is fixed, it is further understood that the obligations under Article 15 are not applicable to performances unprotected or no longer protected under the national law giving effect to this Treaty.” 
Comments: 1. Objectively, this was promised to be the most substantive agreed statement since it related to two issues which are among the most frequent topics of heated debates between pro-copyright and copyright “minimalist” or “prohibitionists” camps: the protection of technological measures, and the interpretation and application of the “three-step test.”

Although the overly complex text contains certain elements of “creative ambiguity” and there were some post-adoption declarations which attempted to weaken the positive elements of the agreed statement, the pro-copyright camp has won and achieved an appropriate text.

2. At the start, there were three proposals to compete. Two of them – the joint proposals of Brazil, Mexico and the US,
 on the one hand, and the one of the EU, Kenya and Nigeria,
 on the other hand – were close to each other, while the third one – submitted by India
 – differed in several aspects.

Let us take, first, the joint BR, MX, US proposal, then indicate in which aspects the EU, KE, NI proposal differed from it, and, finally, proceed to the shorter Indian proposal: 

“It is understood that in the absence of voluntary measures taken by rights holders in relation to a particular performance protected under this treaty, nothing in this Article shall prevent a Contracting Party from adopting appropriate measures and permit that a beneficiary of a limitation or exception provided in its national law in accordance with Article 13 may benefit from such limitation or exception where technological measures have been applied to an audiovisual performance and the beneficiary has legal access to that performance. Without prejudice to the legal protection of an audiovisual work in which a performance is fixed, it is further understood that the obligations under Article 15 are not applicable to performances unprotected concerning the economic rights under the national legislation giving effect to this Treaty, including but not limited to the expiry of the term of protection of the economic rights.”  
I have added emphasis in this BR, MX, US proposal to those parts in respect of which, the EU, KE, NI proposal differed from it.  In the latter proposal (i) the word “procedures” was used instead of “measures” and the verb “ensure” instead of “permit;” (ii) a comma appeared after (but not before) the crucial phrase “in accordance with Article 13;” and (iii) the last part of the second sentence read as follows: “to performances unprotected or no longer protected under the national legislation giving effect to this Treaty.”   
The Indian proposal read as follows:

“It is understood that the adequate protection of technological measures applied to a particular audiovisual performance shall not prevent contracting parties from adopting adequate and effective measures necessary to ensure exercise of limitations an exceptions in accordance with Article 13 to that performance and access to performance in the public domain.”

The Indian proposal differed from the two above-mentioned joint proposals in the following aspects: (i) it used the adjectives “adequate and effective” referring to measures rather than the adjective “appropriate” referring to measures/procedures; (ii) it did not state that those measures may only be applied in the absence of voluntary measures; (iii) it did not reduce the applicability of such measures to those cases where the beneficiary has legal access to the performance; (iv) it contained the phrase “in accordance with Article 13” after the short text “to ensure exercise of limitations and exceptions” rather than just directly after the text “a limitation or exception provided in its national law;” and (v) instead of the complete second sentence of the two joint proposals (differing also from each other), it simply referred to “access to performance in the public domain” as what is supposed to be also permitted to ensure. 

3. As it can be seen, in the adopted text of the agreed statement, a compromise expression is used: “effective and necessary measures” rather than “appropriate measures” as in the BR, MX, US proposal, “appropriate procedures” as in the EU, KE, NI proposal, and “adequate and effective measures” as in the Indian proposal. The somewhat strange combination of adjectives “effective and necessary,” before the word “measures,” is, of course, the result of a compromise reached after intensive negotiations. The adjective “necessary” was not used in any of the three proposals; it relates to the idea emerging during the informal consultations to state that the “measures” are only applicable where necessary. In the adopted special combination of adjectives, this is included as one of the adjective of “measures” (although probably the combination “necessary effective [measures]” might have been more logical and would have even better expressed what is meant). It should be added, however, that the way certain important substantive issues are dealt with in the agreed statement seems to be more decisive than the question of what kinds of general adjectives are used in connection with the “measures.”
4. As regards the first such substantive issue – the priority of voluntary measures – the adopted text of the agreed statement does not refer to it so clearly as in the two joint proposals, but it is still indicated as the most typical (and, in fact, the only) example of situations where the measures mentioned may be justified (in other words, where they may be “necessary”). 

5. The second important substantive issue was the inclusion of the condition according to which the “measures” may only be applied where the beneficiary has legal access to the performance. This decisive condition appearing in both joint proposals has been included. This is an important positive achievement in the agreed statement. It is also an appropriate reference to that kind of limitation of the applicability of “measures” which is provided in the fourth non-numbered subparagraph of Article 6(4) of the EU Information Society (Copyright) Directive:  
The provisions of the first and second subparagraphs [on the intervention mechanisms to ensure the applicability of certain limitations and exceptions] shall not apply to works or other subject-matter made available to the public on agreed contractual terms in such a way that members of the public may access them from a place and at a time individually chosen by them.

6. The relationship between Article 15 and Article 13 was the third important substantive issue, and in fact the most important one (as the title of the adopted statement also reflects it). The adopted text makes it clear that the conditions of the three-step test provided in Article 13 of the Treaty apply both for the question of what kinds of limitations and exceptions may be provided in national laws and for the question of in which cases and how the “measures” mentioned in the statement may be applied. 
What is decisive is that, in the adopted text, the phrase “in accordance with Article 13” appears within commas and, thus, it controls not only the text immediately before it (in which case it could have been read and understood also in this way: “limitation or exception provided in its national law in accordance with Article 13”) but the entire sentence before it. It makes it unquestionable (i) that any “measures” may only be applied in case of limitations and exceptions that are provided in accordance with the three-step test; and also (ii) that the cases where the “measures” are applied and the way they are applied also should correspond to the three step-by-test conditions of the test. 
As a result of this way of clarifying the impact of Article 13, the agreed statement confirms the interpretation adopted by the French Supreme Court (Cour de cassation) in the Mulholland Drive case.
 The Court has found that, although the French copyright provisions allow private copying of audiovisual works under certain conditions in accordance with the three-step test, it is not a sufficient reason to allow the circumvention of the TPM applied in DVDs to protect films against unauthorized copying, since this, due to the high vulnerability of films to unauthorized distribution and online making available to the public, would create conflicts with the three-step test.                                

7. As a matter of fact, the second sentence on performances in the public domain is unnecessary since Article 15 only covers TPMs “that are used by performers in connection with the exercise of their rights under this Treaty” and, as regards performances in the public domain, performers “by definition” do not have rights under  the Treaty. The question may be raised what kinds of performances may be those “unprotected” other than those “no longer protected” in the expression “unprotected or no longer protected.” A possible answer may be that the performances of those performers are meant who are not beneficiaries of protection under Article 3 of the Treaty (since they are not nationals of, neither have their habitual residence in, any Contracting Party). It is needless to say that, from this viewpoint, the second sentence is also unnecessary since, again “by definition,” there are no rights in such performances under the Treaty. 

8. The second sentence could have meant a potential unintended effect in a way that, by referring to it, someone might have claimed that the inclusion of an unprotected performance in an audiovisual work would have permitted the application of “measures” in respect of that otherwise protected audiovisual work too. The basis for such a potential claim has been eliminated by the phrase at the beginning of the second sentence:  “Without prejudice to the legal protection of an audiovisual work in which a performance is fixed.”   

9. Certain delegations tried to “interpret” the agreed statement in their post-adoption statements. 

The Swiss delegation stated its understanding that Article 15 of the Treaty and the agreed statement adopted concerning it do not obligate Contracting Parties to provide for any procedure or to establish any organization in order to ensure that beneficiaries may enjoy limitations and exceptions as provided in national laws. The delegations of the US and Japan (as well as the delegations of Iran and Senegal) stated that they share the understanding of the Swiss delegation. This, however, hardly changes the fact that the Swiss law – which directly authorizes beneficiaries to circumvent TPMs for the enjoyment of any limitation and exception (including the private copying exception which, under the Swiss law, also covers the possibility of copying from illegal sources) – is not in accordance with the WCT and the WPPT and would not be in accordance with the new Treaty either.

The delegation of the Republic of Korea also made a post-adoption statement. The Korean delegate referred to the two nearly (“mutatis mutandis”) identical proposals submitted by the delegation of his country at the 1996 WIPO Diplomatic Conference to add a sentence to the TPM provisions of the draft treaties which became the WCT and the WPPT.
 (They read as follows in a way combined: “It, shall, however, be a matter for legislation in the contracting Parties to lay down conditions on technological measures designed to protect [productions] [performances or phonograms] which are not protected by law and [productions] [performances or phonograms] in which the exclusive rights are limited by law, only to the extent permitted by [the Berne Convention] [the Rome Convention] and this Treaty.”). He said that, although the Korean proposals were not adopted at that time, the agreed statement adopted concerning Article 15 of the new Treaty confirms an interpretation corresponding to those proposals, and that in this way the relevant provisions of the WCT and the WPPT may be regarded as interpreted indirectly in the same way. The US Delegation, in a strong statement – rightly enough – rejected the position of the Korean delegation. First, it should be seen that the agreed statement does not say the same as the then Korean proposals and it includes a number of conditions which were not present at all in those proposals. Secondly, as the US Delegation pointed out, the first new agreed statement adopted concerning Article 1(1) of the new Treaty makes it clear that noting in the new Treaty – and this means also the agreed statements – affects the interpretation of the WCT and the WPPT. The EU delegation supported the statement made by the US Delegation, and no delegation expressed agreement with the remarks by the Korean Delegation.   
The applicability of the negotiation history (“preparatory work”) as reflected in the records of the 2000 Diplomatic Conference
Although this could have been interpreted in this way also without such a statement, it is, nevertheless, important that, as mentioned above, the WIPO Secretariat (first, Michelle Woods, Director of the Copyright Division of WIPO, who referred to the statements made by the delegations at the 2000 Diplomatic Conference, and then,  in response to a question by the delegation of Switzerland whether the entire documentation of that Diplomatic Conference is part of the “archive” of the new Treaty, Edward Kwakwa, Legal Counsel of WIPO) made post-adoption clarification according to which the negotiation history as reflected in the records of the 2000 Diplomatic Conference is valid and applicable for the new Treaty.

This is an important clarification since this corresponds to the concept of “preparatory work” mentioned in Article 32 of the Vienna Convention of the Law of Treaties. Under that provision, the preparatory work is a relevant source to confirm, or to eliminate possible ambiguities of, the interpretation of a treaty.

[Annex follows] 
Annex

Analysis of the WIPO Development Agenda from the viewpoint of the reference to it in the Preamble of the Beijing Treaty on Audiovisual Performers (BTAP)  

Introduction
As mentioned in the new preamble paragraph, the WIPO Development Agenda was adopted in 2007 by the General Assembly of the Organization. Its text as adopted at that time – and thus the way it may be taken into account in the context of the paragraph – is available on WIPO’s website
 At the end of this Annex, all the 45 recommendations of the Development Agenda are reproduced.  
Even on the basis of a quick review of them, it seems obvious that the overwhelming majority of the recommendations (on technical assistance, capacity building, technology transfer, information and communication technologies, impact studies, institutional matters, etc.) do not have any relevance from the viewpoint of the interpretation of the provisions of the BTAP. The proposals on such the new preamble paragraph also mainly referred to “Cluster B” of the Agenda on “Norm-setting, flexibilities, public policy and public domain” as relevant. Thus, it seems to be sufficient to analyze the nine recommendations in Cluster B. As regards the recommendations in the other “clusters,” it may be stated that, if some of them might still have had to be considered to have any application from the viewpoint of the new Treaty, they have been already taken into account in the course of the preparation and adoption of the Treaty.       

As in the case of other “clusters,” also in the case of Cluster B, only some of the principles (indicated by asterisks) have been adopted “for immediate application.” It is not clear whether the new preamble paragraph is to be understood as to only refer to those recommendations which were selected for immediate application by the WIPO Assembly in 2007 or also those about which no such decision was  taken. Nevertheless, both categories of recommendations are reviewed below. 

Recommendations in “Cluster B” for immediate application
“* 15. Norm-setting activities shall:

- be inclusive and member-driven;

- take into account different levels of development;

- take into consideration a balance between costs and benefits;

- be a participatory process, which takes into consideration the interests and priorities of all WIPO Member States and the viewpoints of other stakeholders, including accredited inter-governmental organizations (IGOs) and NGOs; and - be in line with the principle of neutrality of the WIPO Secretariat.”

Comments: This recommendation is on certain procedural principles of the preparation of WIPO treaties. By the time the treaty – along with its Preamble – was adopted, the preparatory work (which seemed to be in full accordance with this recommendation) had been completed. Thus, this principle is not relevant anymore from the viewpoint of the interpretation and application of the Treaty. 

“* 16. Consider the preservation of the public domain within WIPO’s normative processes and deepen the analysis of the implications and benefits of a rich and accessible public domain.”

Comments: The Treaty determines which performances are protected in what respects, under what conditions and for how long time. In this way, it offers a precise delimitation between what is protected and what is in the public domain. Therefore, the recommendation according to which “the analysis of the implications and benefits of a rich and accessible public domain” should be “deepened” is certainly not an issue anymore from the viewpoint of the Treaty. The Treaty simply does not apply for the public domain (as stressed in the paper in connection with the agreed statement concerning Article 15, this is also true in respect of technological measures; the provisions of the Treaty on such measures only cover performances which are not in the public domain); and the performances which must be protected under the Treaty are not in the public domain.        

“* 17. In its activities, including norm-setting, WIPO should take into account the flexibilities in international intellectual property agreements, especially those which are of interest to developing countries and LDCs.”

Comments: The relationship between the Treaty and other international treaties is an issue duly addressed in Article 1 of the Treaty and its agreed statements linked to it. Those provisions and statements have settled the issues mentioned in this recommendation; the recommendation has been taken into account as much as it has been found justified in the context of the Treaty.      

“* 18. To urge the IGC to accelerate the process on the protection of genetic resources, traditional knowledge and folklore, without prejudice to any outcome, including the possible development of an international instrument or instruments.”

Comments: It goes without saying that “urging the IGC” is not a task, and has no relevance from the viewpoint, of the new Treaty. To the extent the issue of the protection of folklore might have been relevant at all from the viewpoint of the protection of the rights of audiovisual performers, it has been settled in Article 2(b) of the Treaty in the definition of “performers.”     

“* 19. To initiate discussions on how, within WIPO’s mandate, to further facilitate access to knowledge and technology for developing countries and LDCs to foster creativity and innovation and to strengthen such existing activities within WIPO.”

Comments: The task of initiation of discussions on facilitating access to knowledge and technology is a matter for WIPO’s agendas but it may hardly be a matter for the new Treaty. It should also be added that audiovisual performances may hardly be regarded as falling in any of the two categories mentioned in the recommendations: “knowledge” and “technology.”       

“* 21. WIPO shall conduct informal, open and balanced consultations, as appropriate, prior to any new norm-setting activities, through a member-driven process, promoting the participation of experts from Member States, particularly developing countries and LDCs.”

Comments: The same applies concerning this recommendation as concerning the one under point 15 (see above). The Treaty has been prepared in full accordance with this recommendation, which is of a procedural nature. With the completion of the preparatory work and the adoption of the Treaty, this recommendation has lost any further relevance.  

Not immediately applicable recommendations in Cluster B 

“20. To promote norm-setting activities related to IP that support a robust public domain in WIPO’s Member States, including the possibility of preparing guidelines which could assist interested Member States in identifying subject matters that have fallen into the public domain within their respective jurisdictions.”

Comments: The same applies to this point as to point 16 (see above). The Treaty is about the protection of performances that are not in the public domain. The preparation of guidelines for identifying subject matters that are in the public domain is a different activity to be undertaken by WIPO; the Treaty has nothing to do with it. 

“22. WIPO’s norm-setting activities should be supportive of the development goals agreed within the United Nations system, including those contained in the Millennium Declaration. The WIPO Secretariat, without prejudice to the outcome of Member States considerations, should address in its working documents for norm-setting activities, as appropriate and as directed by Member States, issues such as: (a) safeguarding national implementation of intellectual property rules (b) links between intellectual property and competition (c) intellectual property-related transfer of technology (d) potential flexibilities, exceptions and limitations for Member States and (e) the possibility of additional special provisions for developing countries and LDCs.”

Comments: This recommendation is also of a procedural nature; it is on the way WIPO is supposed to prepare working documents in the stage of the preparation of a treaty. The same comments apply to this recommendation as to the other recommendations of a procedural nature quoted and commented on above concerning the preparatory work leading to the adoption of new norms. With the adoption of the Treaty, the recommendations on how it was supposed to be prepared obviously lost their relevance. 

“23. To consider how to better promote pro-competitive intellectual property licensing practices, particularly with a view to fostering creativity, innovation and the transfer and dissemination of technology to interested countries, in particular developing countries and LDCs.” 

Comments: The consideration of licensing practices may be an important activity but the reference to it as a general task would go beyond the issues covered by the Treaty. Article 12 concern licensing practices since one of the issues covered by it is the transfer of rights by performers. However, it does not stop just at the level of “considerations;” it contains detailed rules.
Conclusions

The analysis of the WIPO Development Agenda, and in particular its “Cluster B” on norm-setting aspects,  has shown that the recommendations fall into two categories: (i) which may be important but, due to their subject matter, are not relevant from the viewpoint of the new Treaty; and (ii) which are of a procedural nature – describing the principles on how WIPO norms, such as those contained in the new Treaty, are supposed to be prepared – and which as such, with the adoption of the Treaty, have lost their relevance from the viewpoint of the Treaty. 

This confirms that the new preamble paragraph is of a descriptive nature about the general importance of the Development Agenda in a “present perfect” style indicating what principles, inter alia, have been taken into account for the preparation and adoption of the Treaty.         

The full text of the WIPO Development Agenda as adopted in 2007

The 45 Adopted Recommendations under the WIPO Development Agenda

* Recommendations with an asterisk were identified by the 2007 General Assembly for immediate implementation

Cluster A: Technical Assistance and Capacity Building

* 1. WIPO technical assistance shall be, inter alia, development-oriented, demand-driven and transparent, taking into account the priorities and the special needs of developing countries, especially LDCs, as well as the different levels of development of Member States and activities should include time frames for completion. In this regard, design, delivery mechanisms and evaluation processes of technical assistance programs should be country specific.

2. Provide additional assistance to WIPO through donor funding, and establish Trust-in-Funds or other voluntary funds within WIPO specifically for LDCs, while continuing to accord high priority to finance activities in Africa through budgetary and extra-budgetary resources, to promote, inter alia, the legal, commercial, cultural, and economic exploitation of intellectual property in these countries.

* 3. Increase human and financial allocation for technical assistance programs in WIPO for promoting a, inter alia, development-oriented intellectual property culture, with an emphasis on introducing intellectual property at different academic levels and on generating greater public awareness on intellectual property.

* 4. Place particular emphasis on the needs of small and medium-sized enterprises (SMEs) and Institutions dealing with scientific research and cultural industries and assist Member States, at their request, in setting-up appropriate national strategies in the field of intellectual property.

5. WIPO shall display general information on all technical assistance activities on its website, and shall provide, on request from Member States, details of specific activities, with the consent of the Member State(s) and other recipients concerned, for which the activity was implemented.

* 6. WIPO’s technical assistance staff and consultants shall continue to be neutral and accountable, by paying particular attention to the existing Code of Ethics, and by avoiding potential conflicts of interest. WIPO shall draw up and make widely known to the Member States a roster of consultants for technical assistance available with WIPO.

* 7. Promote measures that will help countries deal with intellectual property-related anti-competitive practices, by providing technical cooperation to developing countries, especially LDCs, at their request, in order to better understand the interface between IPRs and competition policies.

8. Request WIPO to develop agreements with research institutions and with private enterprises with a view to facilitating the national offices of developing countries, especially LDCs, as well as their regional and sub-regional intellectual property organizations to access specialized databases for the purposes of patent searches.

9. Request WIPO to create, in coordination with Member States, a database to match specific intellectual property -related development needs with available resources, thereby expanding the scope of its technical assistance programs, aimed at bridging the digital divide.

10. To assist Member States to develop and improve national intellectual property institutional capacity through further development of infrastructure and other facilities with a view to making national intellectual property institutions more efficient and promote fair balance between intellectual property protection and the public interest. This technical assistance should also be extended to sub-regional and regional organizations dealing with intellectual property.

* 11. To assist Member States to strengthen national capacity for protection of domestic creations, innovations and inventions and to support development of national scientific and technological infrastructure, where appropriate, in accordance with WIPO’s mandate.

* 12. To further mainstream development considerations into WIPO’s substantive and technical assistance activities and debates, in accordance with its mandate.

* 13. WIPO’s legislative assistance shall be, inter alia, development-oriented and demand-driven, taking into account the priorities and the special needs of developing countries, especially LDCs, as well as the different levels of development of Member States and activities should include time frames for completion.

* 14. Within the framework of the agreement between WIPO and the WTO, WIPO shall make available advice to developing countries and LDCs, on the implementation and operation of the rights and obligations and the understanding and use of flexibilities contained in the TRIPS Agreement.

Cluster B: Norm-setting, flexibilities, public policy and public domain

* 15. Norm-setting activities shall:

- be inclusive and member-driven;

- take into account different levels of development;

- take into consideration a balance between costs and benefits;

- be a participatory process, which takes into consideration the interests and priorities of all WIPO Member States and the viewpoints of other stakeholders, including accredited inter-governmental organizations (IGOs) and NGOs; and - be in line with the principle of neutrality of the WIPO Secretariat.

* 16. Consider the preservation of the public domain within WIPO’s normative processes and deepen the analysis of the implications and benefits of a rich and accessible public domain.

* 17. In its activities, including norm-setting, WIPO should take into account the flexibilities in international intellectual property agreements, especially those which are of interest to developing countries and LDCs.

* 18. To urge the IGC to accelerate the process on the protection of genetic resources, traditional knowledge and folklore, without prejudice to any outcome, including the possible development of an international instrument or instruments.

* 19. To initiate discussions on how, within WIPO’s mandate, to further facilitate access to knowledge and technology for developing countries and LDCs to foster creativity and innovation and to strengthen such existing activities within WIPO.

20. To promote norm-setting activities related to IP that support a robust public domain in WIPO’s Member States, including the possibility of preparing guidelines which could assist interested Member States in identifying subject matters that have fallen into the public domain within their respective jurisdictions.

* 21. WIPO shall conduct informal, open and balanced consultations, as appropriate, prior to any new norm-setting activities, through a member-driven process, promoting the participation of experts from Member States, particularly developing countries and LDCs.

22. WIPO’s norm-setting activities should be supportive of the development goals agreed within the United Nations system, including those contained in the Millennium Declaration. The WIPO Secretariat, without prejudice to the outcome of Member States

considerations, should address in its working documents for norm-setting activities, as appropriate and as directed by Member States, issues such as: (a) safeguarding national implementation of intellectual property rules (b) links between intellectual property and competition (c) intellectual property -related transfer of technology (d) potential flexibilities, exceptions and limitations for Member States and (e) the possibility of additional special provisions for developing countries and LDCs.

23. To consider how to better promote pro-competitive intellectual property licensing practices, particularly with a view to fostering creativity, innovation and the transfer and dissemination of technology to interested countries, in particular developing countries and LDCs.

Cluster C: Technology Transfer, Information and Communication

Technologies (ICT) and Access to Knowledge

24. To request WIPO, within its mandate, to expand the scope of its activities aimed at bridging the digital divide, in accordance with the outcomes of the World Summit on the Information Society (WSIS) also taking into account the significance of the Digital Solidarity Fund (DSF).

25. To explore intellectual property -related policies and initiatives necessary to promote the transfer and dissemination of technology, to the benefit of developing countries and to take appropriate measures to enable developing countries to fully understand and benefit from different provisions, pertaining to flexibilities provided for in international agreements, as appropriate.

26. To encourage Member States, especially developed countries, to urge their research and scientific institutions to enhance cooperation and exchange with research and development institutions in developing countries, especially LDCs.

27. Facilitating intellectual property-related aspects of ICT for growth and development: Provide for, in an appropriate WIPO body, discussions focused on the importance of intellectual property -related aspects of ICT, and its role in economic and cultural development, with specific attention focused on assisting Member States to identify practical intellectual property -related strategies to use ICT for economic, social and cultural development.

28. To explore supportive intellectual property-related policies and measures Member States, especially developed countries, could adopt for promoting transfer and dissemination of technology to developing countries.

29. To include discussions on intellectual property-related technology transfer issues within the mandate of an appropriate WIPO body.

30. WIPO should cooperate with other IGOs to provide to developing countries, including LDCs, upon request, advice on how to gain access to and make use of intellectual property-related information on technology, particularly in areas of special interest to the requesting parties.

31. To undertake initiatives agreed by Member States, which contribute to transfer of technology to developing countries, such as requesting WIPO to facilitate better access to publicly available patent information.

32. To have within WIPO opportunity for exchange of national and regional experiences and information on the links between IPRs and competition policies.

Cluster D: Assessment, Evaluation and Impact Studies

33. To request WIPO to develop an effective yearly review and evaluation mechanism for the assessment of all its development-oriented activities, including those related to technical assistance, establishing for that purpose specific indicators and benchmarks, where appropriate.

34. With a view to assisting Member States in creating substantial national programs, to request WIPO to conduct a study on constraints to intellectual property protection in the informal economy, including the tangible costs and benefits of intellectual property protection in particular in relation to generation of employment.

* 35. To request WIPO to undertake, upon request of Member States, new studies to assess the economic, social and cultural impact of the use of intellectual property systems in these States.

36. To exchange experiences on open collaborative projects such as the Human Genome Project as well as on intellectual property models.

* 37. Upon request and as directed by Member States, WIPO may conduct studies on the protection of intellectual property, to identify the possible links and impacts between intellectual property and development.

38. To strengthen WIPO’s capacity to perform objective assessments of the impact of the organization’s activities on development.

Cluster E: Institutional Matters including Mandate and Governance

39. To request WIPO, within its core competence and mission, to assist developing countries, especially African countries, in cooperation with relevant international organizations, by conducting studies on brain drain and make recommendations accordingly.

40. To request WIPO to intensify its cooperation on IP related issues with United Nations agencies, according to Member States’ orientation, in particular UNCTAD, UNEP, WHO, UNIDO, UNESCO and other relevant international organizations, especially the WTO in order to strengthen the coordination for maximum efficiency in undertaking development programs.

41. To conduct a review of current WIPO technical assistance activities in the area of cooperation and development.

* 42. To enhance measures that ensure wide participation of civil society at large in WIPO activities in accordance with its criteria regarding NGO acceptance and accreditation, keeping the issue under review.

43. To consider how to improve WIPO’s role in finding partners to fund and execute projects for intellectual property -related assistance in a transparent and member-driven process and without prejudice to ongoing WIPO activities.

* 44. In accordance with WIPO’s member-driven nature as a United Nations Specialized Agency, formal and informal meetings or consultations relating to norm-setting activities in WIPO, organized by the Secretariat, upon request of the Member States, should be held primarily in Geneva, in a manner open and transparent to all Members. Where such meetings are to take place outside of Geneva, Member States shall be informed through official channels, well in advance, and consulted on the draft agenda and program.

Cluster F: Other Issues

45. To approach intellectual property enforcement in the context of broader societal interests and especially development-oriented concerns, with a view that “the protection and enforcement of intellectual property rights should contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of rights and obligations”, in accordance with Article 7 of the TRIPS Agreement.

* Recommendations with an asterisk are for immediate implementation.

[End of Annex and of paper] 

� The text of the Treaty and the agreed statements linked to its provisions are available at WIPO’s website at � HYPERLINK "http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=208896" �www.wipo.int/meetings/en/doc_details.jsp?doc_id=208896�. Video recordings of the sessions of the Plenary and the two Main Committees (I and II) of the Diplomatic Conference were also available on WIPO’s website in the form of video-on-demand, for a while (it does not seem to be the case anymore). Where in the paper certain statements made at those sessions are referred to, partly personal notes prepared on the spot and partly the said video recordings have been used as a basis.        


� Several more or less detailed analyses have been published on the results of 2000 WIPO Diplomatic Conference; see, for example: Jörg Reinbothe – Silke von Lewinski: The WIPO Treaties 1996. The WIPO Copyright Treaty and the WIPO Performances and Phonograms Treaty. Commentary and Legal Analysis, Butterworth, LexisNexis, 2002, 469-486; Mihály Ficsor: The Law of Copyright and the Internet. The 1996 WIPO Treaties, their Interpretation and Implementation, Oxford University Press, 2002, pp. 668-700; Sam Ricketson – Jane C. Ginsburg: International Copyright and Neighboring Rights. The Berne Convention and Beyond, Oxford University Press, 2006, pp. 1275-1280.       


� See WIPO document SCCR/22/18; paras 543-541 and paras 10 to 12 of the Conclusions.   


� See WIPO documents WO/GA/40/11 and WO/GA/40/19, para. 135. 


� Point 1(d) of WIPO document WO/GA/40/11.


� WIPO document IAVP/DC/4. 


� Records of the Intellectual Property Conference of Stockholm (1967), WIPO publication, 1971, p. 1175, para. 263.


� WIPO document IAVP/DC/3.


� Ibid.  para 2.03.


� Summary Minutes (Main Committee I) WIPO document IAVP/DC/3, para. 392. 


� WIPO document AVP/DC/10.


� WIPO document AVP/DC/11.


� WIPO document AVP/DC/14.


� Cour de cassation, February 28, 2006, (2006) 37 I.I.C. 760, reversing Paris Court of Appeal, April 22, 2005, (2006) 37 I.I.C. 112. 


� WIPO documents CRNR/DC24 and 25.


� At � HYPERLINK "http://www.wipo.int/ip_development/en/agenda/recommendations.html" �www.wipo.int/ip_development/en/agenda/recommendations.html�.
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