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I. Introduction and executive summary

Since I have acted as a member of WTO panel which interpreted the three-step test for the first time in 2000 (in its version for patent rights provided in Article 30 of the TRIPs Agreement) in a dispute between the European Communities
 and Canada in an important patent case (see below), I have followed the legislative and case law developments in this country with interest. Therefore, I have also noted those developments which are relevant in regard to the issues covered in this paper.       

In the 2000 patent case, our panel found more in favor of Canada and only partly against it. If now a WTO Member initiated a dispute settlement procedure claiming that the educational exceptions in Canadian copyright law are not in accordance with the TRIPs Agreement, the findings of a panel probably would be much less favorable from the viewpoint of Canada. I express this opinion in main lines in an executive summary and then much more in detail in the analysis which follows.       
Executive summary: 1) The Canadian legislation on fair dealing for educational purposes, in the way fair dealing and other exceptions are interpreted by the Supreme Court of Canada (SCC), is in conflict with the international treaties; in particular with the three-step test under Article 9(2) of the Berne Convention, Article 13 of TRIPs Agreement and Article 10 of the WIPO Copyright Treaty (WCT) for the following reasons.   

   2) Those elements of the case law which are incompatible with the international treaties appeared first in CCH
 where the Court – contrary to its declared intention of establishing better balance – introduced the “user rights” doctrine and the principle of “large and liberal” application of the provisions of fair dealing (in the given case, fair dealing for research purposes under section 29 of the CAA) by which upset the copyright balance in favor of those so-called “user rights” and to the detriment of the rights and legitimate interests of authors and other owners of copyright. 

   3) The of “user rights” doctrine introduced in CCH was lent from legal literature where it had been developed in rejection of the traditional concept according to which fair dealing was a “defense to infringement”. However, speaking about fair dealing as a “defense to infringement” – from the viewpoint of balancing of interests – may be just a matter of rhetoric; it is not supposed to necessarily determine the interpretation of fair dealing substantively; it may be unduly restrictive or unduly extensive, but it may be very well also just adequate. If the expression “user rights” had remained just a matter of rhetoric, it would not have led to substantive conflict with the international copyright treaties. However, in CCH, the concept of “user rights” was not applied in that way. It was not used as the recognition that, in those cases where it is justified to permit free uses of works, there is no infringement; it was transformed into a doctrine according to which “user rights” are – at least – at equal footing with authors’ rights and rather they have a superior legal-political status. 
   4) The way in which the “user rights” doctrine was presented and applied created multiple conflicts with the objectives and provisions of the international treaties. The very concept of exceptions to and limitations of copyright – as provided, and identified expressis verbis as such in the treaties – was, at least implicitly, rejected. The extremely “large and liberal” way in which the SCC interpreted “research” as a fair dealing purpose showed how seriously the application of this doctrine may get into conflict already with the first – and basic – condition of the three-step test, under which exceptions and limitations must be confined (limited to) certain special cases (also subject to the other two cumulative conditions of the test).                                              

   5) In CCH, six factors were provided – in accordance with the principle of “large and liberal” interpretation based on the postulated legal-political superiority of “user rights” – to determine whether or not a given dealing is fair. The factors, in the manner understood and applied by the Court, have the potential of getting into conflict also with the other two conditions of the three-step test, under which an exception must not conflict with a normal exploitations of works and must not unreasonably prejudice the legitimate interests of authors and other owners of copyright. This is particularly clear in the case of the sixth factor: “the effect of the dealing on the works” (on authors’ rights and their chance to exploit their works). According to the Court, this is just one of the factors and not a decisive one; the fact that non-authorized copies compete on the market with authorized copies “may suggest that dealing is not fair” – but only “may”. In contrast, under the three-step test, if exceptions were in conflict with a normal exploitation of works (in the sense that they got into competition on the market with the exploitation of authorized copies), they must not be applied.

   6) In Alberta (Education)
 – adopted by a narrow (5:4) majority in 2012 as one of the so-called pentalogy decisions – the SCC revised the Copyright Board’s decision on reprographic reproduction rights tariffs for K-12 educational institutions (for primary and secondary education). The Board had found that the regular use of unauthorized extracts from works (in course packs or otherwise) made by teachers or, at their initiative, by the  schools for class room instruction, had the cumulative effect of conflicting with a normal exploitation of works and unreasonably prejudicing the legitimate interests of authors and other owners of copyright. The SCC majority applied in a fully-fledged manner the “user rights” doctrine and the principle of “large and liberal” interpretation of fair dealing as developed in CCH. In contrast with the ordinary meaning of “research and private study”, on the one hand, and “education” and “teaching”, on the other hand, it found that class room teaching is “research and private study” of the students – just facilitated by the teachers. In this way, the Court de facto amended section 29 of the CCA extending fair use purposes to education – before such extension, adopted by the Parliament, entered into force. At the same time, the Court interpreted this new fair dealing purpose (introduced by itself) so “largely and liberally” that – as recognized even by the supporters of the Court’s “user rights” doctrine (see below) – it resulted with clear conflict with the objectives of the international treaties on the protection of copyright and, in particular, with the three-step test.     

   7) In Alberta (Education), the SCC, regarding the relationship between fair dealing and the specifically provided exceptions (in the case of Alberta (Education), in particular the educational exception under section 30.2 of the CCA), did not apply the principle of lex specialis derogat legi generali. It stated that the general provisions on fair dealing make the consideration of the provisions on specifically provided exceptions unnecessary and inappropriate. This sort of transformation of this generally accepted principle into lex generalis derogat legi speciali means that not only the implied legislative guidance in regard to the concept of fairness (and indirectly also in regard to what may still pass the three-step test) expressed in a specific provision of the CAA may be disregarded, but the Court may also find that a dealing is fair although, under the provision on a specifically provided exception, it would have to be qualified infringement.  
   8) The SCC in Alberta (Education) – although it was exactly about certain tariffs to be applied by a reprographic reproduction organization – only considered two extreme options. The first one was allowing free use of works for classroom teaching without remuneration – much beyond the purpose of illustration and not only for use in a spontaneous way. The other one consisted in the unrealistic option of buying a separate copy of a book or a periodical for each student for class room teaching. Only the obvious solution had been ignored, the truly adequate one in the given context; namely collective management of the right of reprographic reproduction. Collective management which had been determined by the competent bodies of the Berne Union (see below) as a possible – and therefor desirable – way to prevent or eliminate any unreasonable prejudice to the legitimate interests of authors and other owners of copyright caused by massive non-remunerated reproduction and to facilitate at the same time photocopying, without unnecessary administrative burdens, under due conditions, and against reasonably set tariffs.             
   9) More or less in parallel – and probably in some sort of interaction – with the judicial amendment of the CAA by extending fair dealing purposes to instruction/teaching (= education), the Parliament also adopted such extension of allowable fair dealing purposes to education in Bill C-11 (not limited to structured public education or any other way). With the unilateral emphasis of the interests of users of works over the interests of authors and other owners of copyright – based on the “user rights” doctrine – this extension has raised the danger of further and even more drastic limitations of authors rights in respect of educational uses of their works.   
   10) The Copyright Board – despite warnings by authors and publishers about the foreseeable detrimental effects on creativity and supply of quality works for teaching – followed the SCC’s instructions for the establishment of tariffs for photocopying in elementary and secondary schools. As a result of qualifying classroom teaching as research and private study of students (just facilitated by the teachers) and of “large and liberal” interpretation of fair dealing – which by that time, had been extended to education also in the CCA – as “user rights”, the application of reprographic reproduction rights for the use of protected works in such K12 schools has been reduced to the level of insignificance. 

   11) Emboldened by the SCC’s doctrine that fair use and other exceptions are “user rights” which should be interpreted “largely and liberally”, by the new statutory provision on unspecified fair dealing for education, and by the Copyright Boards’ decision virtually abolishing reprographic rights applied in K12 schools – universities and other  educational institutions cancelled their agreements with the reprographic rights organizations and adopted unilaterally  their own fair use guidelines claiming freedom of extremely broad free use of works for their teaching activities without authorization by, and payment to, authors and publishers.            

   12) These multiple curtailments of rights have led to – duly documented – significant decrease of remuneration of authors and publishers for reprographic reproduction of their works. As a consequence, creative and publishing activity has declined in a sensible manner, narrowing, thus, the choice of works available for teaching.    

   13) The decision in the York University case
 adopted by the Federal Court has raised the hope that the conflict of the court practice with the international treaties might be eased.  The rapid changes of the SCC’s decisions in the last couple of decades have shown that the Court is not reluctant to “shake the foundations of copyright law” by setting aside relatively new precedents too. Therefore, it might also be possible to reconsider the doctrine and principles adopted in CCH and, thus, to restore those elements of the foundations which are needed for the copyright law to be brought in accordance again with the international treaties to which Canada is party.     
   14) However, it seems that, in order to offer due guarantees for restoring compliance with the international norms, in particular with the provisions on the three-step test, certain amendments to the CAA are also desirable. An explicit statement of the three-step test in the CAA may not be sufficient, although, at least, it would clarify that a conflict with a normal exploitation of works is not just one of the factors to be considered but that, in case of such a conflict, no exception must be applied. At the same time, it would be necessary to include certain adequate criteria in section 29 to narrow the scope of education as fair use purpose in a way that it may be regarded as a special case in accordance with the first condition of the three-step test. Rich choice of examples is available for this in the copyright system of Canada’s main trading partners.  

Below, these points are presented and discussed in detail. 
II. Provisions of the Vienna Convention on the Law of Treaties – binding Canada as a party to it – on the interpretation of treaty provisions

2.1. Before reviewing the provisions of the international copyright treaties binding Canada concerning exceptions to and limitations of copyright – in particular those on the three-step test and specific exceptions for educational purposes – it is necessary to refer to the rules provided in Articles 31 and 32 of the Vienna Convention of Law of Treaties (hereinafter: the Vienna Convention)
 on the interpretation of international treaties: 

Article 31
General rule of interpretation
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and   annexes:
(a)   any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the  treaty;
(b)  any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.
3. There shall be taken into account, together with the context:
(a)  any subsequent agreement between the parties regarding the interpretation of the treaty or the application of  its provisions;
(b)  any subsequent practice in the application of the treaty which establishes the agreement of the parties  regarding  its interpretation;
(c)  any relevant rules of international law applicable in the relations between the parties.
4. A special meaning shall be given to a term if it is established that the parties so intended.
Article 32
Supplementary means of interpretation
Recourse may be had to  supplementary means of  interpretation, including the preparatory work  of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31:

(a)  leaves the meaning ambiguous or obscure; or
(b)  leads to a result which is manifestly absurd or unreasonable.

2.2. In, principle, these interpretation rules of the Vienna Convention do not apply to the Berne Convention since the last act thereof was adopted in 1971 (and even an unsubstantial amendment still in 1979); that is, before the Vienna Convention entered into force in 1980. However, the rules are still relevant and applicable for two reasons: first, they are quite generally regarded as a codification of the customary rules of interpretation of treaties and, secondly and more importantly, because the substantive provisions of the Berne Convention along with its Appendix have been included by reference as integral parts of the TRIPs Agreement
 (in that case, without the provisions on moral rights) and the WCT adopted in 1994 and 1996, respectively; that is, after the entry into force of the Vienna Convention.

III. “Object and purpose” of the international copyright treaties “in the light of”, and “the context in” which, their provisions on exceptions and limitations should be applied (under Article 31.1 of the Vienna Convention) 

3.1. The object and purpose (the objective) of the Berne Convention are determined in the only substantive paragraph of its Preamble in this way: 

The countries of the Union, being equally animated by the desire to protect, in as effective and uniform a manner as possible, the rights of authors in their literary and artistic works… 

[have agreed as follows]: [Emphasis added.]
3.2. This means that the object and purpose of the Convention – which in accordance with Article 31.1 of the Vienna Convention must be taken into account for the interpretation of its provisions, including those on possible exceptions and limitations – is to protect authors’ rights
 as effectively as possible.  That is, the purpose is not balancing between effective protection and no-protection or limited protection, and certainly not as effective as possible protection of “user rights”. It is another matter that the need for balancing of interests has always been recognized and has been a basic principle of the Convention and the other treaties on copyright (see the statement made by the President of the very first – 1884 – Berne Diplomatic Conference quoted below in connection with Article 10(2) of the Convention). The public interest of protecting “as effective as possible” protection of authors’ rights (which is recognized also under the “instrumentalist” approach, at least as a means to offer necessary incentive for creativity) has always been balanced with other public interests. It has taken place through permitting
 the performance of acts covered by authors’ rights as exceptions and limitations confined – limited
 – to certain special cases provided that the relevant conditions prescribed in the Convention are fulfilled. 

3.3. If not only the object and purpose but also the context of the Convention, in particular the way in which exceptions are provided in it, is taken into account (and under Article 31.1 of the Vienna Convention it must be taken into account), it may be seen that the theory of so-called “user rights” is not only an unknown concept in the text of the Convention, but it also contradicts the spirit and letter of the Convention. 
3.4. It also shows crystal-clearly that – in the context of the Berne Convention (and thus also of the TRIPs Agreement and the WCT into which its relevant provisions have been included by reference) – the protection of the exclusive rights of authors is the main objective and rule and the exceptions to and limitations of those rights are just as they are called: limited exceptions and limitations
. 
3.5. Where it is justified to speak about balancing between authors’ rights and user rights is the question of the scope of the use allowed to the lawful owners of copies of works. They certainly have the right to use the works in the ways it follows from their ownership (but not in other ways). This is discussed more in detail below in connection with Théberge
 since there the basic question was exactly this: the scope of the right to use the copies works by lawful acquirers.             

3.6. The object and purpose of the TRIPs Agreement do not differ in substance; just it contains further guarantees for effective protection – namely, through detailed provisions on the obligations to enforce intellectual property rights, including copyright, and by extending the efficient WTO dispute settlement mechanism to these rights, foreseeing trade sanctions against those WTO Members which may violate their obligations under the Agreement. 

3.7. The object and purpose of the TRIPs Agreement is indicated, in the first paragraph of its Preamble, in this way:      

Desiring to reduce distortions and impediments to international trade, and taking into account the need to promote effective and adequate protection of intellectual property rights, and to ensure that measures and procedures to enforce intellectual property rights do not themselves become barriers to legitimate trade; 

[Hereby agree as follows] [Emphasis added.]
3.8. Thus, the basic object and purpose are to regulate the protection and enforcement of intellectual property rights in an effective and adequate manner. At the same time, it is also stated, as discussed below, in Article 7 of the Agreement that this should be done in a balanced way. The balance, as also discussed below, is ensured through duly determined exceptions and limitations to be interpreted and applied under the control of the three-step test.

3.9. The object and purpose of the WCT is stated in its Preamble in the same way as in the Berne Convention:

Desiring to develop and maintain the protection of the rights of authors in their literary and artistic works in a manner as effective and uniform as possible,

[Have agreed as follows] [Emphasis added.] 
3.10. The need for balancing of interests – a principle applied in the Berne Convention since its very first act – is also confirmed in the Preamble by: 

[r]ecognizing the need to maintain a balance between the rights of authors and the larger public interest, particularly education, research and access to information, as reflected in the Berne Convention,   

3.11. In this preamble paragraph, reference is made to “the rights of authors and the larger public interests” (emphasis added).  That is, authors’ rights granted under the Treaty are to be balanced with interests. This is relevant from the viewpoint of the topic of the present paper in view of the fact that the SCC has adopted a theory (originally presented in legal literature) according to which the balancing of the protection of authors’ rights is supposed to take place not just with some other interests but with “user rights”. With “rights” which, under this theory are superior to the rights of authors because, according to this theory – the main purpose of copyright is to make available works to users; therefore, the rights of users to get access to works is a rule, which may only be limited by the rights of authors. 

3.12. It is also indicated quite clearly in the this preamble paragraph that what is needed and foreseen is not shifting but maintaining the balance existing under the Berne Convention.  Certain aspects of public interests – namely, “education, research and access to information”– are specifically referred to in the preamble paragraph.  It is exactly with respect to these interests that the Berne Convention permits certain specific limitations and exceptions.  The text of the paragraph itself underlines this in clarifying that what is meant is a balance “as [already] reflected in the Berne Convention.”  It is quite obvious that the Diplomatic Conference did not intend to change the concept and nature of balancing of interests always present in the Convention.
  

3.13. What, in contrast, is really new in the Preamble of the WCT is not the confirmation of the age-old principle of balancing of the protection of authors’ rights with other public interest in the form of exceptions and limitation, but a clear reference, in the fifth paragraph, to the public interest of an “effective and adequate protection” of copyright by: 

[e]mphasizing the outstanding significance of copyright protection as an incentive for literary and artistic creation,

3.14. This is a welcome clarification since it identifies the public interest justifying „effective and adequate” protection of authors’ rights (protection served through the provision of rights balanced through exceptions to and limitations in limited special cases under duly determined conditions in recognition of other public interests). 

IV. The three-step test for the applicability of exceptions to and limitations of copyright 
–  binding Canada by virtue of Article 9(2) of the Berne Convention, Article 13 of the TRIPs Agreement and Article 10 of the WCT 

4.1. Inclusion of the three-step test in the Berne Convention and its further application in intellectual property treaties

4.1.1. The three-step test was introduced for the first time into the Berne Convention at the Stockholm revision conference in 1967 (which then became part, as the other substantive provisions adopted in Stockholm, of the last – 1971 Paris – act). Article 9(2) of the Convention on the conditions of the application of exceptions to and limitations of the right of reproduction
 reads as follows:

It shall be a matter for legislation in the countries of the Union to permit the reproduction of such [literary and artistic] works in certain special cases, provided that such reproduction does not conflict with a normal exploitation of the work and does not unreasonably prejudice the legitimate interests of the author. (Emphasis added to highlight the structure of the provision.) 

4.1.2. The test offers sufficient flexibility but also determines the limits beyond which national laws are not allowed to go in establishing exceptions and limitations. It has proved to be an adequate means to establish due balance in the field of copyright. In recognition of this, Article 13 of the TRIPs Agreement has extended the test – beyond its original coverage under Berne Article 9(2) limited to the right of reproduction – to all exceptions to and limitation of economic rights under copyright. While Article 9 and its paragraph (2) do not have an official title
, Article 13 of the TRIPs Agreement does have one:

Limitations and Exceptions

Members shall confine limitations or exceptions to exclusive rights to certain special cases which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the right holder. (Emphasis added to highlight the structure of the provision.) 

4.1.3. As it can be seen, in substance, this provision is basically the same as in Article 9(2) of the Berne Convention but it also emphasizes the limited (“confined”) nature of the special cases.  Article 13 appears after all the other provisions of the Agreement on copyright. Therefore, it goes without sayings that the expression “limitations or exceptions to exclusive rights” means any exceptions or limitations to any exclusive rights to be protected under the Agreement; including those which follow from the obligation of complying with the Berne Convention under Article 9(1) of the Agreement; that is:    

(i)  to all the specific exceptions to the right of reproduction (under Articles 10, 10bis and 11bis(3) of the Berne Convention) and the so-called “minor exceptions” to the right of public performance; 

(ii)  to all the specific limitations (under Article 11bis(2) and 13(1) of the Berne Convention); and 

(iii)  to any possible exceptions to, or limitations of, the exclusive right of rental not covered by the Berne Convention but provided, for certain categories of works, by the TRIPs Agreement.

4.1.4. Furthermore, the test has also been extended, in Article 26(2) and 30 of the Agreement, to the exceptions to and limitations of the rights in industrial designs and patents, respectively, in the same structure, but with certain modifications of the second and third criteria.

4.1.5. In the WIPO Copyright Treaty (WCT) (as well as the WIPO Performances and Phonograms Treaty (WPPT)) adopted in December 1996, the three-step test was also extended to all exceptions and limitations; both (i) to those which are specifically provided in the Berne Convention in certain specific cases; and (ii) to any possible exceptions to or limitations of those rights which have been newly recognized under the two Treaties.
 The latter rights mean – in addition to the right of rental provided in the same cases as in the TRIPs Agreement – the explicitly recognized right of distribution (which may also be considered to be an indispensable corollary of the right of reproduction) and the exclusive right of (interactive) making available to the public (which, in the case of copyright may also be regarded as a combination of the existing right of communication to the public and the right of distribution). Article 10 of the WCT has two paragraphs:

(1) Contracting Parties may, in their national legislation, provide for limitations and exceptions to the rights granted to authors of literary and artistic works under this Treaty in certain special cases that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author.

(2) Contracting Parties shall, when applying the Berne Convention, confine any limitations or exceptions to rights provided for therein to certain special cases that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author.” (Emphasis added to highlight the structure of the provision). 

4.1.6. Paragraph (2) refers to any limitations or exceptions provided for in the Berne Convention. This makes it clear that the three-step test – or at least its second and third criteria – must be taken into account also for the application of the specific exceptions and limitations provided in the Convention.  

4.1.7. In 2000, the three-step test was interpreted by two WTO dispute settlement panels; first, in a patent case
 and then in a copyright case
 (see below).  The panel reports have confirmed that the test is a workable and effective means to establish and maintain due balance of interests.

4.1.8. The continued adequacy of the test – also in view of new technological, business method and social developments – has been confirmed in the Beijing Treaty on Audiovisual Performances (BTAP) adopted in June 2012, which, in its Article 13, contains exactly the same provisions on the test as Article 16 of the WPPT adopted 16 years before. 

4.2. Concepts of “limitations” and “exceptions” – and their confined/limited nature 

4.2.1. The titles of Article 13 of the TRIPs Agreement and the relevant provisions of the WIPO Treaties refer to “Limitations and Exceptions.” In accordance with the ordinary meaning of the words, an “exception” means that the given acts are exempted from the application of the right concerned (no authorization is needed and there is no obligation to pay remuneration), while a “limitation” means that, although the right is applicable, it is limited in a certain way (an exclusive right is limited to a mere right to remuneration or to a compulsory license).

4.2.2. The ordinary meaning of the terms “limitations” and “exceptions” themselves show that the rule is that the rights granted in the treaties must be protected and that they may only be limited and exceptions may only be applied to them in certain specific cases provided that the further conditions under the three-step test are fulfilled too. As quoted above, the TRIPs Agreement also stresses that the limitations and exceptions must be confined (limited) in the way determined in Article 13.  This quite clearly indicates that, under the Agreement, exceptions and limitations may only be applied if they fully correspond to the three criteria of the test.  Therefore, the copyright panel has stated this at the very beginning of its analysis of the test: 

It may be noted at the outset that Article 13 cannot have more than a narrow or limited operation.  Its tenor, consistent as it is with the provisions of Article 9(2) of the Berne Convention (1971), discloses that it was not intended to provide for exceptions or limitations except for those of a limited nature.
 [Emphasis added.]
4.2.3. In view of the basic rule of Article 31.1 of the Vienna Treaty on interpretation of treaty provisions – according to the which the terms should be understood in accordance with their ordinary meaning – it is worthwhile noting what are the antonyms of the adjectives “large and liberal” used by the SCC to indicate the manner in which fair dealing and other exceptions should be interpreted. The antonyms of “liberal”, practically in a uniform manner in the various synonyms-antonyms dictionaries are “narrow”, “limited”, “restricted”. “Limited” and “narrow” also appear among the antonyms of “liberal”.
 Therefore, it would be difficult to deny that the principle of “large and liberal” interpretation of fair dealing and other exceptions is contrary to what follows from the international copyright treaties (and from the interpretation adopted by the WTO dispute settlement body (which might be relevant if Canada’s trading partners happened to raise this issue at the shores of the Lake Geneva).                  

4.2.4. The patent panel also has stated what the limited nature of exceptions means under the TRIPs Agreement: ‘The term "limited exception" must… be read to connote a narrow exception - one which makes only a small diminution of the rights in question.’
 That is, not large and liberal.  

4.3. Structure of the test

4.3.1. The provisions on the three-step test do not leave any doubt as to its structure. There is a basic condition to fulfil according to which an exception or limitation may be applied only in – must be confined to – certain special cases. Then two additional conditions determine how exceptions and limitations must be confined. First, they must not conflict with a normal exploitation of (the rights in) works. Second, even if there is no such conflict, they must not unreasonably prejudice the legitimate interests of the owners of rights. Although this kind of step-by-step application of the test clearly follows from the text of the relevant provisions themselves, and from their negotiation history (the so-called “preparatory work”), it is also explicitly confirmed in the form of an agreed statement presented by the Chairman of Main Committee II of the 1967 Stockholm Diplomatic Conference dealing with the revision of the Berne Convention (and approved by the Committee unanimously) where the “mother of three-step test provisions” – Article 9(2) – was adopted. It reads as follows: 

“If it is considered that reproduction conflicts with the normal exploitation of the work, reproduction is not permitted at all.  If it is considered that reproduction does not conflict with the normal exploitation of the work, the next step would be to consider whether it does not unreasonably prejudice the legitimate interests of the author.  Only if such is not the case would it be possible in certain special cases to introduce a compulsory license, or to provide for use without payment.”
 (Emphasis added) 

4.3.2. Therefore, the two WTO panels just stated what is obvious.   

4.3.3. The patent panel declared as follows: 

Article 30 establishes three criteria that must be met in order to qualify for an exception: (1) the exception must be "limited"; (2) the exception must not "unreasonably conflict with normal exploitation of the patent"; (3) the exception must not "unreasonably prejudice the legitimate interests of the patent owner, taking account of the legitimate interests of third parties". The three conditions are cumulative, each being a separate and independent requirement that must be satisfied. Failure to comply with any one of the three conditions results in the Article 30 exception being disallowed.
 [Emphasis added.]
4.3.4. The copyright panel confirmed – and practically repeated – this four months later:  

The principle of effective treaty interpretation requires us to give a distinct meaning to each of the three conditions and to avoid a reading that could reduce any of the conditions to "redundancy or inutility".
  The three conditions apply on a cumulative basis, each being a separate and independent requirement that must be satisfied.  Failure to comply with any one of the three conditions results in the Article 13 exception being disallowed.
  

4.4. The three conditions of the test 

4.4.1. The first condition is that an exception or limitation may only be applied in certain special cases. There has always been agreement that this criterion means that the scope of application of an exception or limitation must be duly limited; it must not result in a general open-ended exemption from the obligation to protect copyright. The adjective “certain” is interpreted in different ways; however, the most appropriate interpretation is to consider it as a synonym of “some” without any separate substantial meaning. The really substantial criterion determining the special nature of the test is that there should be a sound legal-political justification for the application of an exception or limitation. Thus, the criterion of “special case” is both of a quantitative and of a qualitative-normative nature. This follows from the very objective of the test – namely, due balancing of interests – and it is also confirmed by the documents of the negotiation history.
  

4.4.2. The second criterion is that an exception or limitation must not conflict with a normal exploitation of (the rights in) works. There is no dispute on that “exploitation” means extraction of the economic value of rights. As the documents of the negotiation history confirm, “normal exploitation” is both an empirical and a normative concept. It means “all forms of exploiting a work which [has], or likely to acquire, considerable economic or practical importance.”
 The reference to possible future forms of exploitation may be regarded in itself as a normative – rather than a mere empirical – criterion. It seems, however, that normalcy also means that the protection of copyright is not supposed to serve the exercise of rights for purposes other than extracting economic value therefrom and which are alien to the objectives of copyright (such as for preventing access to information that is important for the public security and health or for unduly suppressing competition). The meaning of the word “conflict” is also quite clear, and the documents of the negotiation history further clarify it in the sense that an exception or limitation “should not enter into economic competition with [the rights in the] works.”
 

4.4.3. It is the third step where the fine tuning of an adequate balance of interests may take place. An exception or limitation may cause certain prejudice to the legitimate interests of owners of rights (interests to obtain remuneration to recoup their creative and financial investments with reasonable profit that may guarantee sustainable creation of works), but it must not be of an unreasonable nature. The principle of reasonable proportionality should prevail.
 

4.5. Application of the test for specific exceptions and limitations allowed under the Berne Convention
4.5.1. The provisions of Article 13 of the TRIPs Agreement, Article 10 of the WCT, Article 16 of the WPPT and Article 13 of the BTAP make it clear that the three-step test must control not only the introduction of possible new exceptions and limitations where these Treaties (or the underlining Berne Convention as provided in its Article 9(2)) allow it, but – at least as regards the second and third criteria of the test
 – also the application of the specific exceptions and limitations permitted under the Berne Convention (see Articles 10, 10bis, 11bis(2) and (3) and 13(1) and the “minor exceptions” to the right of public performance).  

4.5.2. In this respect, the three-step test applies as an interpretation tool for the  exceptions and limitations specifically provided in the Berne Convention. In October 1996, a document was published by WIPO on “Implications of the TRIPs Agreement on Treaties Administered by WIPO” prepared in accordance with the decision of the WIPO General Assembly.
 The document expressed this interpretation-tool nature of the three-step test as provided in Article 13 of the TRIPs Agreement in this way: 

“None of the limitations and exceptions permitted by the Berne Convention, if correctly applied, conflicts with the normal exploitation of the work and none of them should, if correctly applied, prejudice unreasonably the legitimate interests of the right holder… Thus generally and normally, there is no conflict between the Berne Convention and the TRIPs Agreement as far exceptions and limitations are concerned.”
 [Emphasis added.]
4.5.3. In view of the provision of Article 13 of the TRIPs Agreement, the objective of the extension of the application of the test to the specifically provided exceptions and limitations is to guarantee that they are correctly applied; that is, they do not conflict with a normal exploitation of works and do not prejudice unreasonably the legitimate interests of owners of rights.               

4.5.4. The 1996 Diplomatic Conference adopted an agreed statement concerning Article 10 of the WCT on the three-step test which reads as follows: “It is also understood that Article 10(2) neither reduces nor extends the scope of applicability of the limitations and exceptions permitted by the Berne Convention.” In view of the provision of Article 10(2) – under which any limitations or exceptions under the Convention must be subject to the three-step test – this agreed statement has the same meaning as what is presented in the above-mentioned WIPO document in respect of Article 13 of the TRIPs Agreement. Namely, that, in the case of the specifically provided exceptions and limitations, the three-step test is an interpretation tool,
 and that, at least, the second and third criteria of the test should be duly taken into account in order to make it sure that the specifically provided exceptions and limitations are applied in accordance with the test.   

4.6. Fair use, fair dealing and the three-step test 

4.6.1. Fair use and fair dealing – contrary to the three-step test – are not recognized as specific legal concepts under the Berne Convention, the TRIPs Agreement and the WCT – and in particular not as possible alternatives to the three-step test. 

4.6.2. When reference is made to fair use, usually the US system is in mind. Under the fair use doctrine – codified in section 107 of the US Copyright Act – the most relevant "special cases" are identified in a non-exhaustive manner.
  Four criteria
 are listed which should be taken into account to determine whether or not, in a given case, a fair use “defense” is applicable.  However, section 107 is derived from, and is inseparably linked to, an extremely rich and complex case law, and it is only along with that case law that it is meaningful. On the one hand, it is a statutory codification of the criteria of fair use as developed by the US courts for many decades and, on the other hand, the well-established case law is indispensable to guarantee – along with the other statutory provisions in the Copyright Act – that the US copyright law is in accordance with the international copyright provisions and, in particular, with the cumulative conditions of the three-step test. 

4.6.3. Fair dealing is a more widespread concept since it is applied in a greater number of countries with common law tradition.  It differs from fair use in that the scope of possible “special cases” is determined in an exhaustive manner, while the establishment of fairness is left to the courts. Canada’s Copyright Act contains provisions on an exhaustive list of fair dealing cases, and it has been regarded traditionally as a country where fair dealing applies. However, as it is discussed below, recently certain amendments have been made to the Canadian copyright law – not by the legislative body but by the SCC in its decisions reviewed in this paper – as a result of which some elements similar to the US fair use system have been introduced. 

4.6.4. In the countries party to the Berne Convention, the TRIPs Agreement, the WCT, any exceptions and limitations must fulfill the cumulative criteria of the three-step test. This applies both to specifically determined exceptions and limitations and to those which are applied on the basis of the concepts of fair use and fair dealing. Therefore, the copyright law of Canada might be in accordance with these treaties if, through a combined application of its statutory provisions and case law, it corresponded to the test. As indicated in the executive summary above, at present – if the practice of the SCC is taken into account – this does not seem to be the case. This paper presents the reasons why this is so. Fortunately, the recent decision in the York University case shows that there is a chance for re-establishing a due balance of interests and harmony with the objectives and provisions of the international treaties, in particular those on the three-step test.  
4.7. Articles 7 and 8 of the TRIPs Agreement (and the so-called “externalities” in general) should be taken into account for – and not in addition to – the application of the three-step test

4.7.1. As it has been clarified in the WTO dispute settlement cases, Articles 7 and 8 of the TRIPs Agreement on “Objectives”
 and “Principles”
 should be taken into account for the application of the three-step test; they may justify allowing certain exceptions and limitations in certain cases and in a certain manner in accordance with the other two criteria of the test. However, it also has been made clear that, while they should be duly taken into account in the application of the test, it would not be appropriate to take them into account in addition to the application of the test as some kind of further “external” criteria.

4.7.2. In the patent report, this is stated in the following way (but since it concerns the basic relationship between the test and alleged “externalities”, this is valid also in copyright context):

In the Panel's view, Article 30's very existence amounts to a recognition that the definition of patent rights contained in Article 28 would need certain adjustments. On the other hand, the three limiting conditions attached to Article 30 testify strongly that the negotiators of the Agreement did not intend Article 30 to bring about what would be equivalent to a renegotiation of the basic balance of the Agreement. Obviously, the exact scope of Article 30's authority will depend on the specific meaning given to its limiting conditions. The words of those conditions must be examined with particular care on this point. Both the goals and the limitations stated in Articles 7 and 8.1 must obviously be borne in mind when doing so [that is in the examination and interpretation of the three conditions, and not beyond and after it] as well as those of other provisions of the TRIPs Agreement which indicate its object and purposes.”
 [Emphasis added and note included in square brackets.]
4.7.3. The same applies regarding other possible so-called “externalities,” such as human rights considerations, protection against unfair competition and other basic public interests. They may be duly taken into account within the framework of the application of the three-step test on the basis of the above-described normative interpretation of the three criteria.

4.8. Application of the three-step test in the digital online environment 

4.8.1. An agreed statement adopted concerning the relevant provisions of the WCT clarifies that they “permit Contracting Parties to carry forward and appropriately extend into the digital online environment limitations and exceptions in their national laws which have been considered applicable under the Berne Convention” or “to devise new exceptions and limitations that are appropriate in the digital network environment.”
 These statements are linked to the provisions on the three-step test. Thus, it is obvious that the test is applicable in all the cases mentioned in the agreed statement. This means that the existing exceptions and limitations may be “carried forward” and new ones may be devised – but only where they are “appropriate” in the sense that they fulfill the cumulative conditions of the test also under the new conditions of the digital online environment.
  

4.8.2. These statements and the repeated inclusion of provisions on the three-step test in the WCT and WPPT in December 1996 and in the BTAP in June 2012 (in the latter, in the way as in the WPPT) rebut certain unsubstantiated slogans according to which, although the three-step test may have made sense in 1967 when it was first adopted, its criteria are no longer relevant in the new environment. Such slogans are unfounded for the obvious reason that the criteria of the test are technologically-neutral. The scope of special cases may change somewhat but an exception or limitation continues being applicable only in special cases. There may also be new developments as regards the ways of exploiting works, but this is not an acceptable reason to claim that now there may be conflicts with normal exploitation of works. And, of course, it would be an absurd idea to suggest that, in view of certain new developments, now exceptions and limitations should be allowed also where they unreasonably prejudice the legitimate interests of owners of rights.  

V. Specific exceptions and limitations for teaching  

under the Berne Convention

5.1. Article 10(2) of the Berne Convention as an example of a limited “special case” and the way interests are balanced in it     

5.1.1. Article 10(2) and (3) of the Berne Convention provides as follows (paragraph (1) being on exceptions for quotation): 

(2) It shall be a matter for legislation in the countries of the Union, and for special agreements existing or to be concluded between them, to permit the utilization, to the extent justified by the purpose, of literary or artistic works by way of illustration in publications, broadcasts or sound or visual recordings for teaching, provided such utilization is compatible with fair practice.

(3) Where use is made of works in accordance with the preceding paragraphs of this Article, mention shall be made of the source, and of the name of the author if it appears thereon.

5.1.2. The availability of works to certain purposes in certain ways (not for all purposes and not in any ways) for public education (and not any kinds of education) has always been recognized as a public interest. In fact, it has been recognized since the very first of the three Berne Diplomatic Conferences held in 1884, 1885 and 1886, which worked out and adopted the first act of the Convention. Numa Droz, the President of the Conference stated this principle already at the 1884 Conference:         

Whereas, for one thing, certain delegations might have wished for more extensive and more uniform protection of authors’ rights, due account did also have to be taken of the fact that the ideal principles whose triumph we are working towards can only progress gradually in the so-varied countries that we wish to see joining the Union.  Consideration also has to be given to the fact that limitations on absolute protection are dictated, rightly in my opinion, by the public interest.  The ever-growing need for mass instruction could never be met if there were no reservation of certain reproduction facilities, which at the same time should not degenerate into abuses.  These were the various viewpoints and interests that we have sought to reconcile in the draft Convention.
 [Emphasis added.]
5.1.3. This has always remained a principle of the Convention (and the other copyright treaties) and its provisions have been in accordance with this. Therefore, there is no need to balance the Convention with some other “external” public interests; the Convention itself is balanced by means of its provisions on exceptions and limitations determined in it and applicable in certain special cases under certain conditions. Article 10(2) is a good example for this.  

5.1.4. At the first and second Berne conferences, in 1884 and 1885, lengthy debates took place on what kind of provision would be justified in the Convention for educational exceptions.  Finally, the following provision was included in the original 1886 text of the Convention:  

As regards the freedom of including excerpts from literary or artistic works for use in publications destined for teaching or scientific purposes, or for chrestomathies, the effect of the legislation of the countries of the Union, and of special arrangements existing or to be concluded between them, is not affected by this Convention.

5.1.5. The limited special-case nature of the provision was manifested in various ways. First of all, at the 1885 Conference, where the original 1886 text of the Convention was, in fact, approved, it was clarified that, in the above-quoted text, the term “teaching” extended to both elementary and higher education, and that “publications … for … scientific purposes” also covered publications for self-education.
  At the 1908 Berlin, the 1928 Rome and the 1948 Brussels revision conferences, several proposals were discussed to modify the text, but it was only at the latter conference that it was somewhat changed;  it was added to it:  “to the extent justified by the purpose.” This stressed the special-case and limited nature of the possible exceptions in the sense that they are supposed to be justified by some sober legal-political reasons.  

5.1.6. The latest text of Article 10(2) was adopted at the 1967 Stockholm revision conference.  Two elements from the previous versions of the provision have been maintained; namely, first, that the application of the exception is “a matter for legislation in the countries of the Union, and for special agreements existing or to be concluded between them”; and, second, that such use is only permitted “to the extent justified by the purpose.”  At the same time, several changes have been introduced:
   (i) the expression “including excerpts”’ has been replaced by the word “utilization”; but 
   (ii) it has been added as a condition that such utilization may only be free if it is “by way of illustration”;  
  (iii) the scope of applicability of the exception has been extended from publications also to broadcasts and sound or visual recordings; 
  (iv) in another dimension, the scope of applicability of the exception has been restricted;  namely, now it is only applicable for teaching, and not for publications (or other “utilizations”) “having a scientific character” (this, however, does not mean that the use of works previously covered in this respect may not be permitted;  just – as the competent Working Group has pointed out – now this issue was left to “the number of exceptions to the right of reproduction which were already included in the Convention”
);  
  (v) the reference to chrestomathies has been left out (this, however, has not completely changed the legal situation, since, in many cases, the utilization of works by way of illustration in chrestomathies may be covered by the new provision);  and 
  (vi) a proviso has been added according to which the exception is only applicable “provided such utilization is compatible with fair practice”.

5.1.7. It can be seen that, on the one hand, the scope of rights in respect of which the exception may be applied has been somewhat broadened, but on the other hand, the conditions determining its limited, exceptional nature has been confirmed.  This is true even if one element – “utilization …by way of illustration” – if considered separately, appears to be somewhat less restrictive than the previous one which it has replaced: “including excerpts”, in the sense that, it may also extend to the utilization of shorter entire works, provided that it does not go beyond the concept of “illustration” for teaching.  

5.1.8. The meaning of “teaching” became also more precisely determined in the Stockholm Act.  The report of Main Committee II of the revision conference contains a definition of “teaching” in the form of a kind of agreed statement in the following way: 

The wish was expressed that it should be made clear in this Report that the word “teaching” was to include teaching at all levels – in educational institutions and universities, municipal and State schools, and private schools.  Education outside these institutions, for instance general teaching available to the public but not included in the above categories, should be excluded.
 [Emphasis added.]
5.1.9. The exception under Article 10(2) may only be applied “to the extent ‘justified by the purpose.”  The text of paragraph (2) determines the purpose of the exception clearly:  “utilization… by way of illustration… for teaching.”  The basic meaning of “illustration“, in the context of teaching, seems to have the meaning of explaining something by offering examples.  It also suggests that there should be appropriate proportionality between what is supposed to be illustrated and the illustration.  From this in itself, certain limitations follow regarding the permissible purposes and extent of this free use.  

5.1.10. As regards the requirement of compatibility with “fair practice,” the records of the 1967 Stockholm revision conference do not contain any specific indication what may be regarded fair.  However, also in this case, the three-step test under Article 9(2) of the Convention is a reliable basis to determine the limits of the scope of this exception, the more so because it was adopted by the same Diplomatic Conference.  

5.2. Appendix to the Berne Convention 

5.2.1. Under Article 20 of the Berne Convention which – by virtue of Article 9(1) of the TRIPs Agreement and Article 1(4) of the WCT is also applicable for the Agreement and the Treaty – no special agreement may result in new norms that would decrease the existing level of protection. Nevertheless, it has been recognized that there are certain developing countries that are not yet in the position of being able to fulfill some of the minimum obligations.  Specific rules in the form of compulsory translation and reprint licenses have been included in the Appendix to the Berne Convention. It is worthwhile referring to these provisions, because they have been adopted on the understanding that they are at a level of protection that is lower than what is determined as a minimum in the international treaties.   

5.2.2. In particular the reprint licenses may be regarded as relevant – at least to a certain extent – from the viewpoint of the topic of this paper. To a certain extent, since the quite complex rules of the Appendix with long time periods to elapse before a compulsory license may be granted has never been widely applied in developing countries and, with the advent of reprographic technology, they have become out-of-date (not mentioning the fundamentally different conditions created by digital online technologies). 

5.2.3. Still the rules of the Appendix may be regarded as relevant because the limitations – compulsory licenses – foreseen are supposed to serve, inter alia, the objectives of education (Article III(1)(2)(a) and (b), references are made to “systematic instructional activities” as a basic purpose of using reprint copies), but even more because they reflect certain basic principles concerning the way interests are balanced under the Convention and the limited nature of exceptions and limitations.  

5.2.4. The provisions on compulsory reprint licenses are included in Articles III and in IV. The latter Article contains rules both for translation and reprint licenses. Among the conditions to be fulfilled for these limitations of the rights of translation and reproduction, from the viewpoint of the topic of this paper, the obligation to pay fair compensation is particularly relevant. Article IV(6)(a)(i) reads as follows: 

(a) Due provision shall be made at the national level to ensure

  (i) that the license provides, in favour of the owner of the right of translation or of reproduction, as the case may be, for just compensation that is consistent with standards of royalties normally operating on licenses freely negotiated between persons in the two countries concerned, [Emphasis added.]     

5.2.5. This shows that this limitation serving research and educational purposes of developing countries is also intended to solve a market failure problem (by duly taken into account the specific conditions and requirements of developing countries) than just obtaining translations and copies of works without paying just compensation to the authors and other owners of rights. Developing countries accepted and supported this condition not only in order to protect the creative and financial investments of their own authors and publishers against the competition of free use of foreign works, but also because they did agree with the basic objective of the Berne Convention: as effective as possible protection of authors rights and interests in due balance with other public interests. Both of these reasons were eloquently expressed, for example, by one of the key figures of the huge publishing industry of India, Dina N. Malhotra in an article published in the monthly copyright magazine of WIPO:

Healthy growth of book-publishing rests on the creation of a strong cadre of satisfied authors whose interests are safe​guarded by the law of the land. First of all, therefore, the concept of copyright has to be developed, under​stood and propagated nationally by all developing countries in the interest of their own economic, social and cultural advancement. It is fair also that those who live by their intellect and contribute to the progress of society should be able to protect their intellectual property by law. Their mainstay is their writing and, if they flourish, they will give more to society. Though copyright protection is most essential everywhere, it is more so in developing countries which have to encourage their creators for their all-round national development…
Some people advance an argument that, by not paying the authors, books will be cheaper and that it is a social obligation of the authors to write and give their writings free to society. But it is fundamentally unjust and wrong because an author's whole life-blood is consumed in writing a book that is his only earning and wealth… 

In this context, there is an interesting episode to illustrate this point. Once Mr. Jawaharlal Nehru, the first Prime Minister of free India, was approached by a non-profit-making Trust to give them his writings free as their objective was very laudable to produce low-priced books for the masses. Mr. Nehru's reaction to this proposal was very sharp and he retorted by asking whether the paper used for these books had come free; whether printing and binding were also free and whether the personnel working in the publishing department of the Trust worked without wages. Why should the author alone, who is the soul behind the book, be exploited? This point has been dwelt upon at length because in many developing countries this wrong notion has resulted in making book-writing an unprofessional and unre​munerative work, keeping away many intellectuals who could have contributed to the writing of books in a substantial manner.
 [Emphasis added.]
5.2.6. I hope it is understandable why have I quoted, in 2017 in an paper on the current copyright situation in Canada, the writing of an Indian publisher published in 1980 along with the anecdote about Nehru’s views on copyright. It is a perfect way of pointing out that it is anachronistic to speak about fairness if, all who are involved in the use of works may benefit therefrom (libraries and their staff through salaries or other payments, “researchers” who may also use the works for commercial purposes, schools and universities and their teachers and professors who receive due payments for their work, and the students, not mentioning the prices paid for the equipment and material used for reproduction and distribution of copies and about the fee or just the “costs” for their use) except just the authors who have created, and the publishers who have invested into the publication of, the works; they do not. And all this under the slogan of “fairness”.  

5.2.7. It is not decisive whether or not the anecdote has described Nehru’s reaction and answer faithfully (probably essentially it has because it was broadly shared publicly and was never refuted or questioned otherwise). Irrespective of this, without applying and fulfilling this kind of “Nehru’s test”, no finding about fairness or unfairness may be well founded.      

VI. Rhetoric turned into fundamental changes of the Canadian copyright law: from exceptions as “defenses to infringements” (Bishop v. Stevens) – with a short transit in the middle (Théberge) – to another extreme: qualifying exceptions as “user rights” (CCH) 

6.1. Introductory remarks

6.1.1. CCH has brought about two sorts of significant shifts in Canadian copyright law. First, the fair dealing exceptions provided in the CCA, in some aspects, have been made similar to the US fair use system. Second, and this is more important – as a result of the adoption of the doctrine according to which exceptions are “user rights” with a superior legal-political value over authors’ rights and of the principle of “large and liberal” interpretation and application of exceptions – conflict have emerged with the objective and provisions of the international copyright treaties, in particular with the three-step text.  

6.1.2. CCH concerned a specific case where works with relatively “thin” originality were used in a narrow segment of the market. When later the application of the same doctrine and principle was extended by the SCC to the huge field of education – with the nearly simultaneous extension of fair dealing in the CCA – the grave nature of the conflict became more conspicuous.  

6.1.3. Somewhat strangely, the origin of these developments was of a rhetoric nature. Fair dealing was traditionally regarded as a “defense to infringements” (as fair use in the US still it is). Frequently Bishop v. Stevens
 is referred to as an example where this was manifested in the Canadian case law; that is because there is a reference to it in the title above. According to the critics of the concept (and, in that respect, I share their views), it is misleading because, where exceptions are applicable, there is no infringement. This rhetoric was corrected in Théberge in 2002 by the SCC through recognizing exceptions just as exceptions and conceptualizing them as means of balancing of interests.  The Court avoided exaggerations and took a truly well-balanced position in the middle between possible extremes. However, this situation did not last long. Within two years, in CCH, the SCC imported into copyright law, from legal literature, the theory of “user rights” and it did not stop anymore at the level of mere rhetoric. The theory was translated into substantial changes of copyright policy in the name of “balancing of interests” which, however, in fact, undermined the existing balance to the detriment of authors’ rights and in favor of the newly recognized so-called “user rights” – with the inevitable collateral damage of getting into conflict with Canada’s obligations under the international copyright treaties, including the TRIPs Agreement.             

6.1.4. The CCH court declared that the reason for this basic turn in copyright policy was the need to abandon the “restrictive interpretation” of exceptions which, according to the Court, was the result of conceptualizing exceptions as “defenses to infringements”. However, such rhetoric about “defenses” itself hardly determines whether the interpretation and application of exceptions is supposed to be restrictive, extensive – or simply adequate. As the analysis of the international norms on exceptions and limitations in the first part of this paper shows, it follows from the very concept of exceptions and limitations that the scope of their application is limited. As Article 13 of the TRIPs Agreement provides, they are supposed to be confined to special cases and also limited in the sense that they are only applicable if the two other cumulative conditions of the three-step test are also fulfilled. The adjectives limited, confined and restricted are synonyms. Therefore, a faithful interpretation of the three-step test not only may, but also must, lead to a limited scope of application of exceptions and limitations. Interpretation that simply corresponds to these requirements cannot be characterized as “restrictive interpretation”. “Restrictive interpretation” might only emerge where, although an exception fulfilled the said limiting/confining conditions, it still would not be recognized as applicable. 

6.1.5. One thing is sure on the basis of the above analysis of the objectives – and the terms used in the relevant provisions – of the international treaties. Namely, that any legislation and/or case law, according to which “non-restrictive” interpretation is supposed to lead to non-limited/non-confined scope of exceptions – and the principle of interpreting exceptions in a “large and liberal” manner pronounced in CCH has the potential (and even the apparent objective) of producing such results – is in conflict with the treaties binding Canada, provided that the provisions of the Vienna Convention quoted above are applied. And there is no reason not to apply the provisions of the Convention.
6.2. Théberge: right principles on balancing of rights and interests – in accordance with the international treaties (but…)   

6.2.1. In Théberge, the SCC did not speak yet about any “large and liberal” interpretation, the superiority of “user rights”, and providing access to works as the key purpose of the copyright system. It simply stated the need for duly balancing the rights of authors with other public interests.                    

6.2.2. The key findings in Théberge are these: 

The Copyright Act is usually presented as a balance between promoting the public interest in the encouragement [as the quotation that follows clearly indicate it, the encouragement of creating works is meant as a public interest] and dissemination of works of the arts and intellect and obtaining a just reward for the creator (or, more accurately, to prevent someone other than the creator from appropriating whatever benefits may be generated)…  This is not new.  As early as in 1769 it was said by an English judge:

It is wise in any state, to encourage letters, and the painful researches of learned men.  The easiest and most equal way of doing it, is, by securing to them the property of their own works. . . .  

 He who engages in a laborious work, (such, for instance, as Johnson’s Dictionary,) which may employ his whole life, will do it with more spirit, if, besides his own glory, he thinks it may be a provision for his family. (Millar v. Taylor (1769), 4 Burr. 2303, 98 E.R. 201, per Willes J., at p. 218)

The proper balance among these and other public policy objectives lies not only in recognizing the creator’s rights but in giving due weight to their limited nature.  In crassly economic terms it would be as inefficient to overcompensate artists and authors for the right of reproduction as it would be self-defeating to undercompensate them.
  

6.2.3. These findings are in accordance with the purpose, principles and provisions of the international treaties. The Court quoted and confirmed the principles as stated by an English judge in 1769, but it could have quoted exactly the same principles as pronounced by Numa Droz in 1884 at the first Berne Conference (see above) and could have referred to the fact that the provisions of the international treaties have always been in accordance with all this. There is no sign here anymore of the rhetoric about “defenses to infringement” and most importantly there is no signs yet either of the doctrine of “user rights” and the principle of “large and liberal” interpretation of exceptions.    

6.2.4. There is a but… In the previous paragraphs, the principles of balancing of rights and interests were the issue and, as mentioned, in that respect, I do agree with the decision. It is another matter how those principles were applied in the given case. 

6.2.5. The facts of the case in Théberge were similar to – although not exactly the same as – in the Allposters case in which the Court of Justice of the European Union (CJEU) adopted the following judgement (as the summary of the Court reads): 

Article 4(2) of Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights in the information society must be interpreted as meaning that the rule of exhaustion of the distribution right set out in Article 4(2) of Directive 2001/29 does not apply in a situation where a reproduction of a protected work, after having been marketed in the European Union with the copyright holder’s consent, has undergone an alteration of its medium, such as the transfer of that reproduction from a paper poster onto a canvas, and is placed on the market again in its new form.
     

6.2.6. In Théberge, the appellant Galerie d’Art (the author, Claude Théberge, was the respondent) applied practically the same method as Allposters in the EU case: transferred the material itself of lawfully obtained paper poster copies to canvas through chemical procedure; that is, the number of copies did not change, only their carrying material did (although that change undoubtedly increased their market value). In my view, the judgement of the CJEU was appropriate in the given case. However, in Théberge, there were also certain underlining contractual issues to be addressed. The contract between the author and the manufacturer of the posters in paper format allowed broad manipulations, and it was possible to interpret it – as the SCC did – that this freedom also extended to the inclusion of the material components of the same copy (without making a new copy) on a new surface and that it was also applicable for a lawful acquirer of the copy. 

6.2.7. At end of the statements quoted above, the Théberge court also added this: „Once an authorized copy of a work is sold to a member of the public, it is generally for the purchaser, not the author, to determine what happens to it.”
  With due respect, whether or not this statement is correct depends on what is “determined” to happen. For example, a lawful purchaser of a copy obviously is not allowed to use it for communicating the work to the public without a separate authorization. However, if the Court meant – and it appears it did – that the purchaser may use the copy in a way that is normal for a lawful owner (and therefore user) of a copy (or what still follows from a contract) and may also sell the copy or transfer its ownership otherwise, it is a correct statement. All this follows from the principle of exhaustion of the right of distribution of copies with lawful transfer of ownership. 

6.2.8. It is worthwhile noting that there are statutory provisions that allow performing certain restricted acts by lawful owners of copies as users also others than what are permitted by virtue of exhaustion of the right of distribution of tangible copies. For example, the Computer Programs Directive of the EU
, in its Articles 5 and 6, provides for exceptions to restricted acts – inter alia, detailed rules on decompilation of programs – for the benefit of such users under strictly determined conditions.     

6.2.9. The right to use a copy of the work by its lawful owner may also be characterized as a sort of “user rights”. Eh ben voilá – someone may say and ask: is there then a difference between this right to use a copy by its lawful acquirer and the recognition of “user rights” in CCH?  Well, there is; and the difference is quite significant, since it is between the freedom to use a copy by its lawful owner (user) and to transfer its ownership to someone else, on the one hand, and on the other hand, making multiple copies in sufficient amount to satisfy the requirements in a given segment of the market that is relevant for the exploitation of the rights in the works concerned.                   

6.2.10. At the same time, the quick sequence of important changes (i) from the previous case law of the SCC, (ii) through Théberge adequately characterizing the role of exceptions in balancing of rights and interest, (iii) to CCH which has introduced fundamental shift of copyright policy in contrast with the well-balanced principles stated in Théberge, also offers some hope. It offers the hope that, if it is normal that fundamental changes may take place in the case law within such a short time, such changes may take place again; hopefully this time by eliminating those elements which are not in accordance with the international treaties (for example, in the right direction chosen in York University by the Federal Court). 

6.3. CCH: introducing a theory and criteria in conflict with the international treaties  

6.3.1. CCH is one of the most frequently referred to judgments – if not the most frequently referred to – in Canadian case law as regards exceptions to copyright. This is quite understandable in view of the fundamental changes it has introduced in the Canadian copyright system. The basic shift was particularly conspicuous in view of the above-mentioned short period – only two years – having elapsed since Théberge (which was adopted in 2002, while CCH in 2004).   

6.3.2. Due to its well-known nature, it may seem unnecessary to describe and quote this judgment in detail, except perhaps for those who are interested in Canadian copyright law but have been in coma in the last 13 years or for those who, until now, have not been interested but happen to read this paper. Nevertheless, since the apparent conflict of the Canadian copyright law with the international treaties in the field of copyright exceptions, in particular regarding fair dealing for the purpose of education, seems to be rooted in this judgment, it is still necessary to present its findings and principles as faithfully as possible and to analyze them thoroughly.        

6.3.3. The basic facts of the case were these. The Law Society of Upper Canada at its Great Library in Toronto (a reference library with one of the largest collections of legal documents and other materials in Canada) had photocopying machines in its premises which were allowed to be used by its patrons accompanied by a notice stating that the Library is not responsible for any infringing copies made by means of the machines – but with no specific control of the patrons’ copying activities. More importantly, the Library also had a copy delivery service for members of the Law Society, the judiciary and researchers at request – along with a declaration that their intention was to use the copies for research purposes. The Library had Access Policy principles to be taken into account by the users of the services (but its application was only up to a representative of the Library and authors and publishers did not have due role to control whether or not their rights are infringed by such uses of their works).  

6.3.4. Contrary to the findings of lower-instance courts – which decided, at least, partly in favor of the appellant/respondent (there were cross appeals) book publishers on the side of which also the interested reprographic rights societies (Access Copyright and COPIBEC
) had intervened – the SCC found that the above-mentioned activities were covered by Section 29 of the CCA, by virtue of which: “[f]air dealing for the purpose of research or private study does not infringe copyright”.         

6.3.5. In CCH, the SCC quoted the (in my view, correct) principles stated in the above-quoted paragraphs 30 and 31 of Théberge on the need for balancing of rights and interests. Unfortunately, it did not really base its interpretation on those principles, but rather on the “user rights” theory (previously only presented in legal literature, and in isolated US court decisions, as mentioned below, also based on certain academic views). The Court put much bigger emphasis on certain aspects of the theory and applied it with more serious legal consequences than it might have followed from how it had been originally presented. The application of the theory was pronounced at the very beginning of the legal analysis in CCH in this way:   

Before reviewing the scope of the fair dealing exception under the Copyright Act, it is important to clarify some general considerations about exceptions to copyright infringement.  Procedurally, a defendant is required to prove that his or her dealing with a work has been fair; however, the fair dealing exception is perhaps more properly understood as an integral part of the Copyright Act  than simply a defence. Any act falling within the fair dealing exception will not be an infringement of copyright.  The fair dealing exception, like other exceptions in the Copyright Act, is a user’s right.  In order to maintain the proper balance between the rights of a copyright owner and users’ interests, it must not be interpreted restrictively.  As Professor Vaver, supra, has explained, at p. 171:  “User rights are not just loopholes.  Both owner rights and user rights should therefore be given the fair and balanced reading that befits remedial legislation.”
 

6.3.6. I fully agree with the statements made at the beginning of this paragraph. An exception to copyright truly should not be considered to be a defense to infringement.  Procedurally, one may really speak about defense where someone is accused of having committed an infringement and he or she proves that no infringement has taken place because the given act is covered by an exception. In that sense, it is clear – as the Court stated – that “[a]ny act falling within the fair dealing exception will not be an infringement of copyright”.  

6.3.7. The problems began where the Court, with reference to David Vaver (and, in fact, Vaver himself) declared that the fair dealing exceptions, like other exceptions, are “user rights”, although this – when read alone – could have still been regarded just as a matter of colorful rhetoric (in connection with which much would have depended on what was meant by “user rights” and what sorts of legal consequences, if any, were to be deduced from the recognition thereof). 

6.3.8. The Court could have completed its analysis at pointing out that, where the conditions of the applicability of an exception are fulfilled, there is no infringement and that, therefore, it is wrong to characterize an act covered by an exception as infringement. This would have been sufficient to reject the concept of “defenses to infringements”; there was no need for introducing a new rhetoric previously only used in the writings of certain academics (but not used and supported by many other academics, and not recognized yet by the judiciary at least in Canada; and in the US also only in isolated cases in the decisions of a single judge, as mentioned below).  

6.3.9. The SCC, however, did not stop here; it went further. As quoted above, it continued by stating that it follows from the rejection of qualifying fair dealing and other exceptions as “defenses to infringements” – and from their recognition as “users’ rights” – that they must not be interpreted and applied “restrictively”. Again, this might still be understood in a way that what is meant is that the interpretation of the provisions on exceptions should be adequate in accordance with the generally applied principles of interpretation of legal texts; it should be fair and balanced in the sense that it should not be so restrictive and narrow as that the application of an exception might be rejected also in a case where it is  justified under the law (and that it equally should not be so extensive and broad that it could lead to the application of exceptions where it would go beyond what is still allowed under the international treaties and the national law).  Unfortunately, the Court did not understand “fair and balanced” interpretation in that way. 

6.3.10. The SCC not only did not emphasize that the interpretation of exceptions – in addition that it should not be unduly restrictive and narrow – equally must not be unduly extensive and broad, it also declared that it must be “large” (thus, extensive); “liberally” large (thus, liberally extensive). That is, although the rejection of unduly restrictive interpretation would have only justified a finding that the interpretation should not be unduly restrictive, and that it should be balanced and adequate, the Court introduced a criterion which was conspicuously unbalanced. This is discussed further below and also that the Court actually meant and applied “large and liberal” interpretation truly in an extremely large and liberal way, but before it seems to be worthwhile reviewing briefly how Vaver – to whose “explanation” the SCC has referred to justify the recognition of “user rights” – understood this concept. For this purpose, one of his articles – published after the adoption of not only of the CCH decision but also of the “pentalogy” of the SCC – appears to be the most suitable, because in that article, he also reacts already to the practical application of the concept of “user rights” based on the theory presented by him and adopted by the Court (but also adapted in a way that it is not sure that Vaver had the intention to go so far).  
6.4. CCH: the original “user rights” theory as presented in legal literature and adopted (and also adapted) by the SCC 

6.4.1. As it may be seen above, the SCC adopted the “user rights” theory in the way Vaver “explained” (an expression used by the Court in its findings quoted above). The Court – apart from juxtaposing “user rights” with the misleading concept of “defenses to infringements” and implying that the recognition of such “rights” follows from the need to reject that concept – did not elaborate on the legal-political justification of these “rights”. For this reason, it seems particularly useful to review Vaver’s article
 with his analysis.

6.4.2. First, it turns out from his paper that the theory was originally presented in the US and that those who presented it mainly used it – not surprisingly – in order to emphasize that it is not appropriate to consider exceptions to be defenses to infringements as if they took place just they might be excused. In those original sources to which Vaver refers, there was no talk yet about any “restrictive” interpretation as if it would necessarily follow from the concept of “defense to infringement”; neither about the need for large and liberal interpretation and application of fair use, fair dealing and other exceptions. 

6.4.3. Vaver refers to the monograph of two American lawyers – Patterson and Lindberg
 – who, by recognizing “user rights”, “conceptualized American copyright law and its interrelation with First Amendment principles as a balance between authors, publishers, and users”
. It is made clear in Vaver’s paper that this sort of conceptualization of exceptions has not been adopted by the mainstream academic community and by the judiciary in the United States
. Nevertheless, as he mentions, there has been a US judge, Judge Birch in the Eleventh Circuit who applied the theory in his decisions. (It is worthwhile also noting that there is a specific explanation for this isolated acceptance of the theory; simply, as it turns out from the paper, Judge Birch had been a student of Patterson
.)       

6.4.4. Judge Birch did refer in his judgments to “user rights”, but it did not do so in the context of the choice between restrictive, adequate and extensive ways of interpretation of the concept of fair use. His key findings in Bateman v. Mnemonics, Inc.,
 as quoted by Vaver, were simply these:  

Although the traditional approach is to view “fair use” as an affirmative defense, this writer, speaking only for himself, is of the opinion that it is better viewed as a right granted by the Copyright Act of 1976. Originally, as a judicial doctrine without any statutory basis, fair use was an infringement that was excused — this is presumably why it was treated as a defense. As a statutory doctrine, however, fair use is not an infringement. 

Thus, since the passage of the 1976 Act, fair use should no longer be considered an infringement to be excused; instead, it is logical to view fair use as a right.
 [Emphasis added.]
6.4.5. Vaver also quotes from another judgment of Judge Birch where he repeated these views, stressing that the U.S. Supreme Court's requirement that fair use must be “procedurally asserted as an affirmative defense does not detract from its constitutional significance as a guarantor to access and use for First Amendment purposes.”

6.4.6. However, the SCC has not used Judge Birch’ explanation when – after the sentence “[a]ny act falling within the fair dealing exception will not be an infringement of copyright”
 – it pronounced: “The fair dealing exception, like other exceptions in the Copyright Act, is a user right.”
 In fact, the Court did not use any explanation why the findings in the two sentences would follow from each other and, thus, with due respect, this mental leap may also be regarded as a sort of non sequitur inference.  

6.4.7. The SCC has only referred to Vaver’s “explanation” on “user rights”. Thus, it may be assumed that the Court has accepted the concept in the sense that Vaver understands it.  (In view of this, it is interesting that the SCC has adopted the concept of “user rights” – as regards the nature of its source – in a manner similar to the way Judge Birch did in the US; namely, on the basis of academic theories.)              

6.4.8. This is the reasons for which it seems necessary to review how Vaver understands CCH and its “follow-up” in Alberta (Education) with even more serious consequences. 

6.4.9. His paper points out that “user rights” are supposed to be construed as being at least of the same importance and of the same legal weight as authors’ rights – with emphasis on “at least” in the sense that, if there are conflicts between ”user rights” and authors’ rights, the former should prevail. This is derived from the theory – also shared by the SCC – according to which the basic objective, the raison d’être of copyright is to make available works to the public; that is, to the “users”. In harmony with this, although the SCC declares the need for due balancing between these rights and that they should be considered to be of equal importance, it still seems to find “user rights” more equal than authors’ rights (thank you George Orwell). When the SCC uses the term “exceptions”, one has the feeling that it regards it as a kind of misnomer. After all, it is anachronistic to call certain rights “exceptions” to authors’ rights when they are of, at least, as high legal status and, in fact, in case of conflicts, they should enjoy preference over authors’ rights.  

6.4.10. It may only be deduced from the SCC’s findings that it considers the term “exceptions to copyright” practically a misnomer. However, Vaver also states what the doctrine adopted by the Court is supposed to mean: “the statutory defenses to copyright infringement, such as fair dealing, should be conceived of not as mere exceptions or limitations to copyright but as user rights”
 (emphasis added). In accordance with this, he expresses the view that owners of copyright are wrong when they still speak about exceptions – as exceptions: 

The idea that users have rights just as owners do and that users are equals whose rights deserve the same respect as owners’ rights is of course anathema to copyright holders and those who act for them. To them [but only to them, and not to Vaver and to the SCC which has based its rulings on the theory presented by him] whatever a user can do with copyrighted material is an exception.
  [Emphasis added.]  . 

6.4.11. Under the international treaties, the answer to the question of what may be done without the authorization of authors or other owners of copyright depends, first, on whether or not someone is already a lawful acquirer – an owner – of a copy. As mentioned above, the owner may truly use the work in those ways which follow from the ownership of a copy and/or from a contract (but only in those ways) and may also transfer the ownership of a tangible copy to someone else in accordance with the rules of exhaustion of the right of distribution. 

6.4.12. Apart from this, the members of the public do not have some innate rights to use works without authorization, at least, for two reasons. First, in order that they may be able to use works at all, the works, before, have to be created by authors and, in order that may be accessible, normally they have to be published. Second, authors are granted exclusive rights to use, or authorize the use of, their works in recognition of the fact that the works have been created by them; exclusive rights to which certain exceptions are permitted (as quoted above, this is the language used in the treaties: “permitted”, “permissible”
) by confining
 (limiting) them to certain special cases justified by important public interests and only in a truly balanced manner. 

6.4.13. In the international treaties, exclusive rights are construed and regulated as the rule, while what the treaties call exceptions and limitations are just as they are called: exceptions to and limitations of those rights (and not some “user rights” in contrast with which the protection of authors’ rights might be regarded as an inferior objective). 

6.4.14. And this is also the reason for which the “user-rights” rhetoric lent by the SCC from legal literature by the SCC is not in accordance with the spirit and letter of the treaties binding Canada and, for which, where it is translated into principles of interpretation and practical application, it tends to produce conflict with the treaties, including in particular with their key provisions the three-step test. 

6.4.15. In CCH, the impact of the conflict with international treaties was relatively less significant, because the case concerned a specific category of works and a narrow field of exploitation thereof. By the extension of the doctrine and principles adopted in CCH to the huge field of education, their potentials to create conflict with the country’ international obligations became much more conspicuous. It has been pointed out above that there was substantial difference between Théberge and CCH regarding the scope and importance of the rights concerned. When the application of the doctrine and the principles adopted in CCH was extended in Alberta (Education) to the wide fields of education, the difference of the impact became even bigger, a size of qualitative significance.   

6.5. Application of the “users’ rights” theory in CCH: “large and liberal” interpretation of the scope of fair dealing – in conflict with the first condition of the three-step test under which exceptions must to be confined to certain special cases 

6.5.1. In CCH, the patrons of the Great Library were allowed to freely use certain works in the collection the originality of which was relatively modest, such as case summaries, decision reports  (although the SCC rightly found that they had passed the originality test
) but also fully-fledged original works, legal articles and parts of treatises. Such works were also used for activities pursued for profit-making purposes, such as by lawyers for advising their clients and representing them at courts – usually not pro bono. No, not at all!  (It was also quite relevant that the collection was also used by judges – including case summaries and decision reports that summed up decisions the original contents of which were the creations of judges themselves. Even if this special context certainly did not have any impact whatsoever on the objectivity of the CCH court, still it may not have been the best opportunity to determine general criteria of fair dealing in such a case where the issues of balancing of interests emerged in an extremely specific – and quite atypical – context.)               

6.5.2. The case concerned section 29 of the CAA on „fair dealing for the purpose of research” (and private study). Research activities may be covered by exceptions and limitations under Article 13 of the TRIPs Agreement. However, for this, as discussed above, the exceptions or limitations, by virtue of the first – and most basic – condition of the three-step test provided in that Article should be confined to special cases based on adequate legal-political justification (and should also fulfill the two other conditions of the text). 

6.5.3. In CCH, the basic principles announced by the SCC contradicts this: 

The fair dealing exception under s. 29  is open to those who can show that their dealings with a copyrighted work were for the purpose of research or private study.  “Research” must be given a large and liberal interpretation in order to ensure that users’ rights are not unduly constrained.  I agree with the Court of Appeal that research is not limited to non-commercial or private contexts. The Court of Appeal correctly noted, at para. 128, that “[r]esearch for the purpose of advising clients, giving opinions, arguing cases, preparing briefs and factums is nonetheless research.”  Lawyers carrying on the business of law for profit are conducting research within the meaning of s. 29  of the Copyright Act .
  [Emphasis added.] 

6.5.4. These criteria do not guarantee fairness and are in conflict with the first condition of the three-step test. 

6.5.5. As regards the question of what is fair and what is unfair, the above-mentioned remarks by Nehru are very much relevant here, and due to the big contrasts, the validity thereof is even more conspicuous. In the manner in which he asked his well-justified questions they may be asked in connection with CCH even with greater emphasis: is it fair that lawyers working for profit and presenting high-priced invoices to their clients are supposed to pay for everything – for their office space, for their computer and other equipment, for electricity, for heating, cooling and are-conditioning, for the services of their staff, for paper to print out materials (received under the slogan of paper-less office), etc., etc. – there is only one single thing for which they do not have to pay; for the copies of works which help them in the most important aspect: in working out legal arguments and solutions necessary to win or settle cases? In my opinion, and I am sure I am not alone with this view, this is patently unfair. 

6.5.6. The unfairness is manifested in a particularly unbalanced manner when the Court speaks about the alleged superiority of ‘users’ rights” in the above-quoted findings: the large and liberal interpretation of fair dealing must ensure that users’ rights are not unduly constrained. In telling contrast with this, there is no talk, no word about, no reference, no hint to, authors’ rights, no mention about normal exploitation thereof and about the shy – but disregarded – suggestion of the international treaties that exceptions should not unreasonably prejudice the legitimate interests of authors and other owners of copyright. This is that kind of see-saw where one of the ends is fixed by a huge concrete block with the other end left free to “balance” on it.      
6.5.7. The conflict of these principles – and their application in the given case – with Article 13 of the TRIPs Agreement and the provisions of the other international treaties on the three-step test is hardly deniable. The very principle of “large and liberal” interpretation of exceptions is diametrically opposed to the requirement by virtue of those provisions under which the cases where exceptions are applied must be of a confined nature. Article 31.1 of the Vienna Convention prescribes the obligation of legislators and judges to interpret the provisions of the treaties “in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.” As it is reviewed above,  “large and liberal” interpretation of the scope of cases where exceptions may be applied, not only do not correspond to the ordinary meaning of the terms “special”, “limited”, “confined” used in the international norms on the three-step test, but they have exactly the diametrically opposite meaning as antonyms. 

6.5.8. The application of this principle – unfortunately – has taken place faithfully in CCH in a way that the violation of the first condition of the three-step test is obvious. It is the term “research” in respect of which the need for “large and liberal” interpretation is stated. “Research” in general – and in particular in the way it is “largely and liberally” interpreted and applied in CCH to cover the use of any works for research (and in fact rather just “search”) for any purposes and also for profit-making – is too broad to qualify as a special case under the three-step test. 

6.5.9. Exceptions to copyright for research – as for any activities – are supposed to be justified by certain public interests. The term “research” appears exactly in that context also in one of the paragraphs of the Preamble of the WCT quoted above. It is mentioned frequently together with education – as in the said preamble paragraph too – which suggests the common overall role of these fields of activities in social development. This apparent common characteristic also indicates in what sorts of special cases for what purposes and under what conditions there is a need for balancing the relevant public interests with the rights and legitimate interests of authors. For example, better preparation of a lawyer to try to achieve a more lenient sentence for a criminal represented by him or a more favorable decision for his or her client in a divorce litigation by collecting and studying case summaries, reports on decisions and articles analyzing case law, freely without paying any remuneration, may hardly be characterized as public interest. It is certainly not a special case where exceptions might be justified under the three-step test. 

6.5.10. Where exceptions for research may be truly justified and to be applied in accordance with the concept of certain special cases is, for example, scientific and scholarly research and in particular where it is not for profit making. Dictionary definitions also indicate that the most relevant ordinary meaning of “research” is exactly this:

The systematic investigation into and study of materials and sources in order to establish facts and reach new conclusions. 

Examples: “research in geochesmistry” “medical research”
 [Emphasis added.] 

A detailed study of a subject, especially in order to discover (new) information or reach a (new) understanding: scientific/medical research…
 [Emphasis added.]  

Systematic investigative process employed to increase or revise knowledge by discovering new fact.
 [Emphasis added.] 

6.5.11. “Research” in this specific meaning may be recognized as a limited special case under Article 13 of the TRIPs Agreement and the other provisions on the three-step test, in particular if it not for profit-making – but such a status does not derive in all possible cases of “research” as interpreted in a “large and liberal” manner.  

6.5.12. When the Appendix to the Berne Convention uses the term “research” (in its Article II(9)(a)(ii)) – and it is not in the context of “researching” works without any remuneration by lawyers with high price tags to win a case but in respect of compulsory licenses to be applied by developing countries and with compensation to the authors – it is clarified that it  only means “specialized technical or scientific research.” And when the need for compulsory licenses for research purposes was discussed for the first time at the 1967 Stockholm Diplomatic Conference and a Protocol was adopted (the first incarnation of the Appendix with more favorable provisions for developing countries than those in the Appendix), the Report of Main Committee II clarified this – in accordance with the text of the Protocol – in the following way: 

“the purposes for which the reservation [in order to apply compulsory licenses] can be utilized indicate that… commercial research or research of the same nature is outside the scope of this reservation.”
 [Emphasis added.]           

6.5.13. To sum up, the principle of “large and liberal” interpretation of fair dealing and other exceptions is not in accordance with the first – basic – condition of the three-step test. The way it was applied in CCH concerning the concept of “research” has proved this clearly.  

6.6. The six criteria of fair dealing introduced in CCH – programing further failures of the three-step test   

6.6.1. In CCH, the SCC determined six factors for the application of fair dealing. As mentioned above, the function of these factors is similar to that of the four factors of fair use under section 107 of the US Copyright Act, but in certain aspects they are also different. The first conspicuous difference is that the fair use factors are the results of codification in statutory law of long developments of case law, while the six CCH fair dealing factors were stated in a specific and quite atypical case without any real previous case law developments and, although they also suggested to be open-ended as the fair use factors, they are applied as if they were strictly defined statutory conditions. However, from the viewpoint of the topic of this paper, it is more relevant that the way fair use is construed and fair dealing is provided in other countries, if duly applied, they are to be in accordance with the international treaties and in particular with the three-step test, while the six CCH criteria, at least in the way the SCC interpreted and applied it, do not offer such guarantees and even has programmed conflict with the international norms. 

6.6.2. The six factors introduced in CCH are these: “(1) the purpose of the dealing; (2) the character of the dealing; (3) the amount of the dealing; (4) alternatives to the dealing; (5) the nature of the work; and (6) the effect of the dealing on the work”
. 

6.6.3. Giuseppina D’Agostino has published a thorough analysis of these factors and the way they were applied in CCH and she has also compared CCH-based fair dealing with fair use in the US and fair dealing in other common law countries, in particular in the UK. In general, I do agree with his well-documented findings, and this allows me to avoid further increasing the volume of this paper. There is, however, one thing in respect of which I do not share her opinion. In her paper, in which she presents several reasons for which the principles and criteria introduced in CCH and the way in which they were applied in the given case are not in accordance with the three-step test, she still states:

For the immediate future, it does not seem as though CCH would be cause for concern in violating Berne’s three-step test for instance. Should the courts apply CCH expansively, this may trigger international scrutiny of the legislation. To date, there have been no such conflicts.
 [Emphasis added.]
6.6.4. Contrary to D’Agostino’s opinion, the “user right” doctrine and the principle of “large and liberal” interpretation fair dealing and other exceptions are in conflict with the three-step test. There is no need for “expansive” application of the principle of “large and liberal” interpretation; it is sufficient to apply it faithfully as announced by the Court in CCH. D’Agostino’s analysis itself proves that certain aspects of CCH are not in accordance with the other two cumulative conditions of the test either. Thus, in my view, Ysolde Gendreau was rather right when she expressed doubts already in 2011 about the compliance of this case law with the three-step test in a paper whose title itself is telling: “Canada and the Three-Step Test: A Step in Which Direction?”
       

6.6.5. It is another matter that CCH in itself – since it only concerned the use of specific categories of works with low originality in a field far away from mainstream copyright markets – did not have that sort of impact for which Canada’s trading parties might have found it necessary to run to Geneva and initiate a dispute settlement procedure at WTO.  However, the gravity of the conflict increased in a decisive manner – according to fashionable figure of speech: reached the critical mass – when the application of the same principles and factors were extended to the huge field of education in general.    

6.6.6. Let us now review briefly how the CCH court presented and interpreted the six factors – mainly concentrating on those aspects which are relevant from the viewpoint of the question of accordance with the three step test.  In this context, it should be kept in mind that there is a fundamental difference between the overall role of the conditions under the three-step test and that of the six factors introduced in CCH. As discussed above, the three cumulative conditions under Article 13 of the TRIPs Agreement and the other international norms on the test are not just to be considered; all the three conditions must be fulfilled in order that an exception or limitation might be applied. In contrast – as the Court also has emphasized this – the non-fulfilment of one of the six factors does not necessarily make the dealing unfair and the exception non-applicable.  

6.6.7. First factor: purpose of the dealing.  In a way, the meaning and the role of this factor is discussed above since this is in particular in respect of it that the SCC stressed the need for “large and liberal” interpretation. As we have seen, the way this sort of interpretation is understood has the robust potential to get in conflict with the first condition of the three-step test (and the way it has been applied in CCH concerning “research”, it has definitely created such a conflict). 

6.6.8. There is another consequence of this largeness and liberalism in assessing the purpose of dealings. Namely, what D’Agostino calls “collapsing” the traditional first and second steps of fair dealing analysis.
 The first step is supposed to be just to determine whether the dealing is covered by one of the specific purposes indicated in the law – in CCH: research. The real fairness analysis is to take place as the second step (the traditional third step being the requirement of indication of the source). In contrast, the SCC has built this first step into the first factor to be considered (in a “large and liberal” way) in order to determine whether a given dealing is fair.  In that respect, the Court has moved fair dealing closer to the US fair use system. Only closer and not transforming fair dealing into fair use completely, since a relevant difference has remained. Namely that, while in section 107 of the US Copyright Act, the fields of uses (corresponding to the fields of dealings) are listed only as examples – although the more relevant ones – in Canada, fair dealing exceptions are still reduced to certain allowable purposes of dealings exhaustively listed in the CCA. It is another matter that in CCH, the Court introduced and applied the principle of maximum extensive – “large and liberal” – interpretation of fair dealing purposes determined in the CCA. The exhaustive list of certain broad fields of dealings in the CCA, in principle, could result in case law in accordance with the three-step test, including in particular, the first condition requiring the confinement of exceptions to certain special cases based on sound legal-political justifications. However, the SCC in CCH went exactly in the diametrically opposite direction. 

6.6.9. Second factor: the character of the dealing. In this context, the SCC mainly concentrated on the number of copies distributed:                                      

If multiple copies of works are being widely distributed, this will tend to be unfair. If, however, a single copy of a work is used for a specific legitimate purpose, then it may be easier to conclude that it was a fair dealing.  If the copy of the work is destroyed after it is used for its specific intended purpose, this may also favour a finding of fairness.

6.6.10. As discussed, these findings were pronounced in an atypical field of use of atypical low-originality works. Probably this was the reason for which the contradictions were not so much noticed. However, the application of these findings to the use of mainstream categories of works in relevant markets had – and has – the potential to create multiple conflicts with the second and third conditions of the three-step test.  

6.6.11. This does not mean that this was in order in CCH. It is particularly in regard to the Great Library’s delivery service that it may be easily recognized that it was not. The library – and not the individual lawyers – reproduced and distributed copies like an on-demand publisher. Its “dealing” was at issue and not that of the end users; it performed acts covered by the rights of reproduction and distribution, and it did so to an extent that it basically fulfilled the requirement of a major part of the market of the given categories of works. In fact, exactly that – distributing those works to lawyers who used them to argue in and/or settle legal cases – was a key form of normal exploitation thereof. Thus, the finding according to which the library was free to pursue such activities might hardly fulfill the second condition of the three-step test.        

6.6.12. The principle according to which the destroying of copies after use tends to make the dealing fair and an exception applicable does not seem well-founded either. There are various categories of works in the case of which one-time use means full consumption, after which it is hardly of real importance – from the viewpoint of normal exploitation of the works and  legitimate interests of authors – that the copies of the works that have been used are destroyed.       

6.6.13. Third factor: amount of the dealing. There is an overlap between this factor and the second factor, since under the second factor, “disseminating of multiple copies… to multiple members of the legal profession”
 was mentioned as an indication of unfairness, while under the third one, “numerous requests for multiple reported judicial decisions from the same reported series over a short period of time”.
 

6.6.14. It would have been a correct finding that, in such cases, the dealing is unfair, and no exception is justified. However, in CCH, the Court found that there was no evidence for this kind of multiple requests by patrons.
 This shows an anachronistic aspect of the case; namely that – in the absence of any contractual relationship on the basis of which the association of rightholders could have had some control – practically only the “dealer” would have been able to present evidence about the infringing nature of the dealing. (Mr. Dealer, you should prove that your dealing was unfair; otherwise we will be constrained to find that you have not committed any infringement!)  

6.6.15. Fourth factor: alternative to the dealing. The way the SCC has interpreted and applied this factor shows particularly clearly how big that concrete block is on the “users’ rights” side of the Court’s balancing see-saw. It turns out from the decision that SCC has interpreted “user rights” of lawyers working for profit in a way that they not only have a “right” to get access to copies of the works they need, it must also be guaranteed that they may enjoy this “right” in the most convenient manner. Therefore, according to the SCC, there was no alternative to the Great Library’s de facto on-demand publishing activities in the form of its customs photocopy and delivery services, because the lawyers from outside Toronto would have to come to get the copies.   

6.6.16. However, let us not consider the extreme pro-user and anti-author nature of this “balancing”. Let us not speak either about the fact that library exceptions are granted exactly in view of such “difficulties”(which may reduce the negative impact of the exception)  that a patron has to come to the library to get access to a copy of the work in the collection of the library normally obtained against payment. Such use of copies due to its necessarily low intensity does not conflict with a normal exploitation of the works and does not unreasonably prejudice the legitimate interests of authors and publishers. The legal-political justification of free use of works is fading away and disappears when such “difficulties” guaranteeing a low level of use are eliminated because the library begins behaving as a fully-fledged on-demand distributor of copies. Let us try to forget about all this for a moment.  

6.6.17. Let us rather only consider the SCC’s allegation that there was no alternative to free distribution of copies without any remuneration whatsoever (meaning no remuneration for the authors, because those who performed the on-demand delivery service received remuneration – salary – for their work). In fact, however, an adequate alternative was available, but the Court rejected it without duly considering it: licensing by Access Copyright on behalf of the authors and publishers against a modest remuneration. The Court, in rejecting this obvious option, used a sort of circulus viciosus argumentation: this alternative was not an alternative because it would have limited the lawyers’ “user rights”, and in the case of “user rights”, such an alternative – involving the exercise of authors’ rights and the payment of some remuneration – was unacceptable. One could not understand in any other way the following arguments:

The availability of a licence is not relevant to deciding whether a dealing has been fair.  As discussed, fair dealing is an integral part of the scheme of copyright law in Canada.  Any act falling within the fair dealing exception will not infringe copyright. If a copyright owner were allowed to license people to use its work and then point to a person’s decision not to obtain a licence as proof that his or her dealings were not fair, this would extend the scope of the owner’s monopoly over the use of his or her work in a manner that would not be consistent with the Copyright Act ’s balance between owner’s rights and user’s interests
 . [The Court should have completed the last sentence in this way: “as upset by the recognition of the superiority of “users’ rights” to authors’ rights.]              

6.6.18. Obviously, there are cases where truly there is no place for licensing the use of works because, in the given cases, under the given conditions, it would not be justified to subject the use of works to authorization and payment of remuneration. The exceptions for quotation, illustration for teaching provided in Article 10(2) of the Berne Convention as discussed above, the use of works for reporting current events and the like are applicable in this way. The on-demand publishing activity of Great Library was not such a case. A license to perform such activity against a proportional payment would have had an enabling function to eliminate any possible market failure and would have taken care of the exercise of the rights of authors in a reasonable well-balanced manner.        

6.6.19. Fifth factor: nature of the work. The overly unbalanced and extremely pro-user nature of the “user rights” doctrine is manifested in the application of this factor too. The Court has stated that “if a work has not been published, the dealing may be more fair in that… its reproduction could lead to a wider public dissemination”
. It could – but it also would lead to unreasonable conflict with the rights and legitimate interests of authors. As D’Agostino has pointed out in her paper
 – in the US fair use and the UK fair dealing systems, the unauthorized use of unpublished works is recognized as an indication of unfairness. Rightly enough, because not only the “right of divulgation” may be involved here (recognized as a moral right in certain countries that follow civil law tradition), but this is a decisive aspect of exercising the rights of reproduction and distribution. Many legal effects depend on publication – and also on the place of publication – under the international treaties; inter alia, also the question of where, and for how long time, the work may be protected
. 
6.6.20. The way in which this factor has been used in CCH shows how serious conflict the application of the “users’ rights” theory may cause with the normal exploitation of works if it gets used – and, in Alberta (Communication), it has been – not for such an extremely specific category of works and not in such a small market segment as in CCH. 

6.6.21. The Court has made two statements as if they had followed from each other, but it did not First, it stressed that “[i]t is generally in the public interest that access to judicial decisions and other legal resources not be unjustifiable restrained.”
 This is correct, so much that Article 2(4) of the Berne Convention allows the exclusion of such “legal texts” from copyright protection. However, what follows in CCH has nothing to do with this. The Court indicates the reason for which the Great Library’s reproduction and delivery activity is fair dealing in this way: “Requests for copies will be honoured only if the user intends to use the works for the purpose of research, private study, criticism, review or use in legal proceedings.  This further supports a finding that the dealings were fair”
. The forms of using works mentioned in the first sentence are the typical mainstream ways of exploiting the works concerned (summaries and analyses of judgments, court reports, etc.) and, in fact, the only  reasonable way of using them, unless one think it normal to use such materials as bedtime reading. In the given case in regard to the given works, the conflict of CCH with the second condition of the three-step test was obvious.    

6.6.22. Sixth factor: effect of the dealing on the work. It is discussed above, in connection with the interpretation of the three-step test, why the way in which the SCC understands this factor contradicts the second condition of the test, under which an exception must not conflict with a normal exploitation of the works in the sense that, as a minimum it must not enter in competition with the works on the market. In contrast with this, as mentioned above, in CCH, the Court states this: “If the reproduced work is likely to compete with the market of the original work, this may suggest that the dealing is not fair”. [Emphasis added.] That is, according to the SCC, an exception may also be applied if copies reproduced without authorization enter into competition with the works.      

6.6.23. In CCH, the heavy undermining of the balance to the detriment of the rights and interests of authors is especially clearly manifested in the way the Court judged the impact of heavy restriction of these rights. The Court presented the following justification of its finding that the unremunerated customs photocopy services had not created conflict with the normal exploitation of the works on the market: “The only evidence of market impact is that the publishers have continued to produce new reporter series and legal publications during the period of the custom photocopy service’s operation” [emphasis added].  In other words, according to the Court, the proof that there is no conflict with the normal exploitation of the works was that they still existed, that authors had not abandoned creating and that publishers still continued publishing. One might deduce from this that the SCC’s position that the only reliable sign of conflict with a normal exploitation of works is that there are no further works created, published and, thus, to be exploited.  Of course, a conflict with a normal exploitation mentioned at the second “step” of the three-step test does not mean that only this kind of extinction-level conflict would qualify as a conflict.

6.7. The SCC on the relationship of fair dealing with specifically provided exceptions

6.7.1. In CCH, the SCC stated as follows: 

As an integral part of the scheme of copyright law, the s. 29  fair dealing exception is always available.  Simply put, a library can always attempt to prove that its dealings with a copyrighted work are fair under s. 29  of the Copyright Act .  It is only if a library were unable to make out the fair dealing exception under s. 29  that it would need to turn to s. 30.2  of the Copyright Act  to prove that it qualified for the library exemption.
 [Emphasis added.]
6.7.2. If this principle were applied in a case not covered by an exception specifically provided in the CCA, it would be normal and logical. However, if the conditions of applicability of certain uses falling in the overall scope of a given fair dealing purpose are determined in the law specifically, it would hardly be appropriate to find fair dealing when those conditions are not fulfilled (unless the principle of lex specialis derogat legi generali is transformed into lex generalis derogat legi speciali, which however would be against the generally accepted principles of interpretation of legal norms). Such specific provisions of the statutory law may serve as orientation to show in what cases and subject to what conditions the legislators find certain exceptions justified – because in those cases and under those conditions they have considered the dealing free.  As it will be discussed below, this issue has become even more relevant in Alberta (Education) in view of the specific provisions on exceptions for educational purposes.    
VII. Alberta (Education): application of the “user rights” doctrine and the six CCH fair dealing factors – resulting in grave conflict with the three-step test

7.1. Introductory remarks

7.1.1. Alberta (Education) was one of the five “pentalogy” decisions of the SCC.  The case was about the tariffs proposed by Access Copyright for reprographic reproduction of the works in elementary and secondary schools all over Canada (except for Quebec
).  The Copyright Board’s concluded that the copies made for students’ instruction did not serve the purpose of “research or private study” under section 29 of the CCA, that the activity did not constitute fair dealing, and that consequently the acts of reproduction were subject to remuneration according to the tariffs proposed by Access Copyright. In the judicial review, the Federal Court of Appeal upheld the Board’s conclusions. In contrast, in Alberta (Education), the SCC, with a narrow – 5 to 4 – majority, found in favor of the “Coalition” of educational administrations (school boards) of the various provinces and territories. The Court qualified the activity as fair dealing for research or private study and remitted the case to the Board for reconsideration. 

7.1.2. The SCC has based its decision on the ‘user rights” theory as introduced in CCH. Thus, it has interpreted instruction activities in schools in a “large and liberal” way as “research and private study” in order that it might fall into one of the then existing allowable fair dealing purposes (and that the rights of users may prevail as broadly as possible). 

7.1.3. It would be worthwhile doing a survey asking people what sort of activity it is, according to them, when teachers make available copies of works prepared by them, or at their initiative by the school service, for classroom use by their students in elementary and secondary schools. The answers would be divided probably between ‘teaching”, “instructional” and – yes as in the official reference to the decision – “educational” activities of the teachers. It would be certainly very rare that people would agree with the Alberta (Education) majority on that the teachers’ activity is just to facilitate “research” and “private study” of the students rather than teaching, instruction, education.   

7.1.4. The Alberta (Education) majority de facto has amended the CCA by extending allowable fair dealing purposes to education. It might be justified question to ask whether or not it is appropriate for the judiciary not only to interpret and apply the law but also to modify it (let me just place a vote: in my view, it is definitely not; it is desirable that the adoption of amendments take place as a result of thorough democratic process by those bodies – legislatures – which have due competence for it). In this case, however, it does not seem to be necessary to deal with this issue since – as discussed below – nearly in parallel (and probably  in some kind of interaction), the Canadian Parliament also amended the CCA in recognizing education as allowable fair dealing purpose. (It is another matter that it may be asked why this was necessary at all when the SCC had “proved” that education is already covered by an existing fair dealing purpose: research and private study.)  

7.1.5. Nevertheless, it is worthwhile reviewing how the Alberta (Education) majority found that the teachers’ activity in schools is not instruction/teaching/education but just facilitating research and private study of the students.

7.2. Review of the Copyright Board’s conclusion according to which the copying of works for classroom use is instructional/teaching/educational activity     

7.2.1. As it is described in Alberta (Education), in the course of the proceedings before the Copyright Board, the parties eventually agreed on the terms of a volume study which had been carried out between February 2005 and March 2006.  In accordance with the terms agreed upon, information was recorded on stickers posted next to each photocopier, including information on who made the copy, who was to use the copy, and the purpose of the copy.  Base on the data collected through the stickers, the acts of reprographic reproduction were divided into four categories.  The first three categories included copies made by teachers either for themselves or at the request of students.  All parties agreed that copies falling under these categories – about 1.7 million pages – constituted fair dealing as research or private study.
 

7.2.2. The Copyright Board concluded that the fourth category (Category 4) consisting in reproducing excerpts from textbooks by teachers, or at their initiative by the school service, and distributing the copies to students as a complement to the main textbooks (as “course packs”) was not fair use. The Board also rejected the Coalition’s argument that Category 4 copying was covered by the exception for educational institutions under section 29.4 of the CAA.
  

7.2.3. The Board found that Category 4 copying – under the law in force at that time – was not in accordance with the criteria of fair dealing for the basic reason that the activity of the teachers performed on behalf of the schools did not qualify as a dealing for allowable purposes; it was not for purpose of “research or private study” either for the teachers or for the students.  The Federal Court of Appeal, agreed with this; it stated that the real purpose or motive behind the copies was instruction, not private study.
7.3. Commonwealth case law supporting the Board’s conclusion – declared irrelevant by the SCC 
           

7.3.1. In the trial in front of the SCC, Access Copyright referred to three Commonwealth cases in which the courts had found that the copiers – in the given context, the teachers – purpose of reproduction of the work is determinative.  

7.3.2. The SCC majority found that these arguments were irrelevant by pointing out that Canadian fair dealing is different from fair dealing of the Commonwealth countries. According to the SCC, this is so because Commonwealth – in particular U.K. – courts tend to determine the “purpose” of a given dealing more restrictively than how the SCC has found it appropriate in CCH. Furthermore, because section 178 of the Copyright, Designs and Patents Act of the U.K. defines “private study” to exclude “a commercial purpose”, and the UK courts asserted that both research and private study must be for a non-commercial purpose.  The Alberta (Education) majority noted: “This expressly contradicts the statement in CCH that the allowable purposes must be given a ‘large and liberal interpretation’, and that ‘research’ is not limited to non-commercial or private contexts (para. 51)”
  

7.3.3. The answer to the question of which legal system contradicts another, of course, depends on the angle from which one speaks. Thus, one may say, as the Alberta (Education) majority did, that the Commonwealth case law “contradicts” CCH, but – in view of the fact the Commonwealth case law had been earlier developed and that it represents the mainstream position – it was rather CCH which got in contradiction with Commonwealth case law. In the same vein, it may also be said that the Berne Convention, the TRIPs Agreement and the WCT “contradict” CCH, but it would be an even stranger proposition.  These treaties do “contradict” CCH because their main objective is protection of authors’ rights; they recognize the need for balancing those rights with other public interests, but they “contradict” the “user rights” theory the way it has been adopted by the Court.  The treaties, in certain special cases – “special” in accordance with ordinary meaning of the word: “narrow”, “limited”, “restricted”, “not ordinary or usual”, “different from normal” – do allow free uses (exceptions) and uses without authorization but against payment (limitations) where this is justified, in accordance with the three-step test. However, they provide for exceptions and limitations as such (exceptions to the rule, to the ordinary, to the normal and limitations of the scope of application of the rule) – and this may truly be characterized as an element of restrictiveness. At the same time, the treaties do not require restrictive application of the conditions of the three-step test and the criteria of specifically provided exceptions to determine the applicability of exceptions or limitation.  The three conditions and the specific criteria simply should be adopted adequately; where they are fulfilled, the application of  exceptions and limitations (including a fair-use- or fair-dealing-based ones), should not be rejected in the name of some abstract principle of restrictive interpretation of exceptions and limitations. If the SCC only had meant and stated this in CCH, the treaties would not have “contradicted” it. However, the treaties do definitely “contradict” the principle announced in CCH according to which fair dealing and other exceptions should be interpreted not in an adequate, well-balanced way, but in a “large and liberal” manner. In reality, of course, in such a case it is rather the copyright law which contradicts the provisions of the treaties – or in more clearly stated, the country where such a copyright law is applied violates its obligations under the treaties to which it is party.   

7.3.4. As it is discussed above, in CCH, the SCC did not remain at the level of announcing a doctrine and certain principles in conflict with the international treaties. It did apply the doctrine and the principles in the given case accordingly. The Court interpreted and applied the concept of “research” in such an extremely broad way – stressing that it cannot be restricted since fair dealing for research, as any fair dealing, is a “user right” – that it eliminated any possible criteria provided in other national laws in order to reduce the scope of application of the exception – in accordance with the three-step test – to certain special cases.  
7.3.5. In view of the fact that, nearly in parallel, the Canadian Parliament also extended fair dealing to education it may be regarded as less important how the SCC “interpreted” instructional/teaching/educational activities of teachers and schools as “research” and “private study” of students just facilitated by the teachers. It is still worthwhile reviewing this because it shows clearly that, when the Alberta (Education) majority spoke about “large and liberal” application of fair dealing exceptions as “user rights”, how extreme and unlimited “large” and “liberal” application is meant.   

7.3.6. It is notable how the Alberta (Education) majority reacted to the case law in Commonwealth countries referred to by Access Copyright
. In the U.K. Sillitoe case,
a distributor of “study notes” argued that the notes were intended as a supplementary aid for students engaging in research and private study.  The court held that the seller was unable to invoke the fair dealing exception since it was not itself engaged in private study or research, but was merely facilitating this activity for others (p. 558). The court in Sillitoe relied on the much earlier University of London Press judgment
, where a publisher reproduced previously prepared exam notes and sold them to students who were preparing for their own exams.  The publisher argued that the publication amounted to fair dealing “for the purposes of private study”.  The court held that it could not be contended that the reproduction of works was fair dealing just because it was intended for the purpose of “private study”.  In the New Zealand Copyright Licensing Ltd.
 case, various universities provided copies of works to students as parts of course packs, and charged them for these materials through school fees.  The universities argued that the copying constituted fair dealing for the purpose of research and private study.  The court found that, from the viewpoint of copyright, the purpose of the person “doing the copying” was relevant.  Since the copiers – the universities – were not themselves dealing with the works for the purpose of research or private study, the copying did not amount to fair dealing.

7.3.7. The SCC was not impressed by this; it pointed out that these “course pack” cases were different from what was involved in Alberta (Education) because the copiers had commercial motives and they invoked the allowable purposes of research and private study only in order to appropriate their customers’ or students’ purposes as their own to escape liability for copyright infringement. However, in Sillitoe, the court did not hold that the copier and seller of the notes was unable to claim fair dealing because it pursued commercial gain, but because it was not itself engaging in research or private study; it merely facilitated such activity of  others. In other words, according the court, the decisive factor was not the copier’s commercial purpose but that it did not engage in research or private study (only made available the copies to others who are engaged in such activity). The New Zealand case was closer to the facts in Alberta (Education). The court stated what seems to be quite obvious; the universities, as educational institutions, only made available the copies to their students and they did not engage in private study. Would the universities and their teachers have engaged in research or private study if they had not charged their students for the copies through school fees? Quite evidently: not. Therefore, from the viewpoint of the question of whether or not a dealing that consists in making copies by teachers or their educational institutions to be used by the students as part of the teaching program is educational/teaching/instructional activity there was no difference between the New Zealand case and Alberta (Education).  

7.4. SCC’s finding: copies of works made by teachers/schools in public schools for classroom teaching serve research and private study of the students       

7.4.1. The Alberta (Education) majority has justified its finding that the use of copies made available by a teacher and used for class room instruction is a private activity – private study – of the students in this way:
[T]he word “private” in “private study” should not be understood as requiring users to view copyrighted works in splendid isolation.  Studying and learning are essentially personal endeavours, whether they are engaged in with others or in solitude.  By focusing on the geography of classroom instruction rather than on the concept of studying, the Board again artificially separated the teachers’ instruction from the students’ studying.

7.4.2. This theory of the Alberta (Education) majority is not in accordance with the generally recognized concepts of “private” and “public” and mixes up different things as if they were the same. Studying and learning are truly personal endeavors but this does not mean that the students in the course of classroom teaching would make their personal endeavors privately (or in fact they may not be engaged in any endeavors; some of them may not pay any attention whatsoever to what the teacher tries to teach them); they are members of the class taught by the teacher. A classroom is not a library reading room where students are truly engaged in private study. In a classroom, the teachers – as employees of the school – do not just supervise the students’ study; they are teaching, instructing them together. The Court was right where it said about the members of a class that “[t]hey study what they are told to study, and the teacher’s purpose in providing copies is to enable the students to have the material they need for the purpose of studying”
 – for the teacher’ purpose. The teacher normally teaches. In a classroom. The class.    

7.4.3. It is difficult to understand why the majority believed that what is contained in the following paragraph in Alberta (Education) might support the position that students, in the course of class room teaching, are engaged in private study and that the role of the teachers – including making and distributing copies of works reproduced by them or by the school service to be used for such teaching – is just to facilitate studies in which the students are engaged privately. 

Nor, with respect, do I accept the statement made by the Board and endorsed by the Federal Court of Appeal, relying on University of London Press, that the photocopies made by teachers were made for an unfair purpose — “non-private study” — since they were used by students as a group in class, and not “privately”.  As discussed above, the holding was simply that the publisher could not hide behind the students’ research or private study purposes to disguise a separate unfair purpose — in that case, a commercial one.  The court did not hold that students in a classroom setting could never be said to be engaged in “private study”.
  

7.4.4. In the three Commonwealth court decisions mentioned above – including University of London Press – the reason for which the courts did not find that the copiers’ activity was  fair dealing because they were “hiding behind” the students’ activity for commercial purposes but because they were “hiding behind” it; their activity would not have become an activity behind which they were hiding just because they had made available the copies without profit. The Commonwealth courts did not deal with the question of whether or not the students were engaged in private study, simply because they found that the copiers performed restricted acts and not the students. In Alberta (Education), Category 4 copying was different from the other three categories exactly in that respect. Those category 4 copies were made and used for teaching of the class – as the class, and not individual students – by a teacher (who in fact was acting as the employee of, or hired otherwise by, a public school). It was a “non-private study” for the very undeniable reason that it did not take place privately. 
7.4.5. In copyright context, private acts are those which are performed by individuals or what takes place within the circle of a family or between the closest social acquaintances; what is beyond this is public. In the WIPO Glossary of Copyright and Related Rights Terms, the following definition of “public” may be found: “’Public’ is a group consisting of a substantial number of persons outside the normal circle of a family and its closest social acquaintances.” The definition is based on the findings of the competent bodies of WIPO, in particular of the Executive Committee of the Berne Union. It also reflects the common understanding between even so different copyright regimes as those of France and the US. In Article L 122-5-1 of the French Intellectual Property Code, “public” is defined as what remains within the circle of a family, and section 101 of the US Copyright Act contains a very similar definition: „To perform or display a work ’publicly’ means… to perform or display it at a place open to the public or at a place where a substantial number of persons outside of a normal circle of a family and its social acquaintances is gathered.” [Emphasis added.]
7.4.6. In class rooms, as premises of a school, private study may truly take place; for example before or after class room teaching or in the breaks, but classroom teaching is the activity of teachers as part of the educational activity of the schools (and the students who are learning in the class correspond to the concept of “public”).   

7.4.7. As mentioned above, since the Parliament made the same amendment to the CAA more or less in parallel, it may be considered that it has relativized the importance of the fact that SCC de facto extended fair dealing from research and private study (which was covered by the Act) to education (which was not covered). In fact, however, this has relevance, since it  shows what the Court’s “large and liberal” interpretation and application of fair dealing exceptions mean; and how it may get in conflict with the requirements of the international treaties under the three-step test according to which an exception must be limited to a special case duly justified – and only to the extent that it is – by some sound legal-political reason. 

7.4.8. The Alberta (Education) majority also made the following statement trying to prove that teaching by a teacher in a class room is facilitating the activity of the students who are engaging in research and private study: “Instruction and research/private study are, in the school context, tautological.”
 This theory is not in accordance with reality. Education, teaching, instruction – which in school context are more or less synonyms – is the activity of the educators, the teachers, the instructors and, in a broader sense, of the schools themselves.  It may, and normally also does, involve tasks of the students which require research activity (for example, to prepare a thesis) and a lot of private study (learning at home, preparing for classes or exams). However, class room teaching is not like that, it is teaching, instructional activity of the teachers and the school in a public setting. 

7.4.9. Therefore, contrary to the statement of the Alberta (Education) majority, the Board and the Federal Court of Appeal were right when they drew distinction between Categories 1 to 3 copies for research and private study purposes and Category 4 copies necessary for the teachers’ and the schools’ educational activities, as the four minority judges correctly noted: 

It was neither artificial nor unreasonable to conclude that the photocopies mainly serve the teacher’s purpose of teaching and that this was the relevant and predominant purpose of the dealing.  The Board did not draw an artificial distinction between copies made at the request of a student and at the teacher’s own initiative.  The Board did not err by equating “instruction” with “non‑private study”.  The word “private” in s. 29 of the Copyright Act cannot be stripped of meaning.  A copy made on a teacher’s own initiative may be for private study if, for example, the material is tailored to the particular learning needs or interests of a single or small number of students but “private study” cannot include large quantities of copies made as part of an organized program of instruction.

7.5. Application of the six CCH factors as sorts of statutory criteria; dissenting judges pointing out flaws in the majority’s reasoning and approving the Board’s conclusions  

7.5.1. The majority judges fully applied the principle of “large and liberal” interpretation of fair dealing and other exceptions in the name of the priority of “users’ rights” based on the six factors introduced in CCH as if they were strict statutory criteria. 

7.5.2. They disapproved the way in which the Copyright Board had applied the CCH factors. First, they stated that the Board’s conclusion according to which repeated copying of the same “class set” of books — that is, a set shared by more than one class or by many students in the same class — tended to make the dealing unfair had been based on “a flawed approach”.
 In the majority’s view, this followed from the Board’s “skewed characterization” of the teachers’ (and, thus, the schools’) activity as if they had made multiple copies. The Board should have calculated how many copies, if more than one at all, this meant for each student since the purpose of the copies was not an educational – class room – activity of the teachers but assisting research and private study of the students. Furthermore, the majority pointed out that the Board also erred because it found that making multiple copies was not fair in the application of the “amount of dealing” factor when it had been already also taken it into account for the “nature of the dealing” factor.
 

               

7.5.3. There was an element of inconsistency in the majority judges’ position in this respect.  Although they referred to the basic principle of fairness test as the Court had confirmed it in CCH – according to which the answer to the question of whether or not something is “fair” depends on the facts of a concreate case and it is “a matter of impression”
 – they still did not consider it sufficient because the Board’s “finding of unfairness was based on what was… a misapplication of the CCH factors”
. That is, in the approach applied by the majority, the CCH factors had been transformed from mere factors to be taken into account into kinds of statutory norms to be strictly and precise applied. The minority judges noted this contradiction: 

Whether a dealing is fair is a question of fact.  The CCH factors help assess whether a dealing is fair but they are not statutory requirements.  The Copyright Board’s application of these factors to the facts of a case should be treated with deference and a reasonableness standard should be applied on judicial review.  In this case, the Board made no reviewable error in principle.

7.5.4. In substance, the dissenting judges rejected the assessment of the majority that the Copyright Board “misapplied” the “amount of dealing” and “nature of the dealing” not only because, as mentioned above, they did not agree with the majority’s theory that class room teaching consists in assisting students engaged in research and private study, but also because, even if the two factors had been regarded as sorts of statutory requirements, the Board had applied them appropriately: “there was no double counting; the Board’s conclusions of unfairness under the ‘character of the dealing’ and the ‘amount of the dealing’ factors were arrived at independently, taking into consideration different aspects of the dealing.”
 (It may be questioned, of course, why it would not be sufficient to find that a given dealing is unfair on the basis of even one single factor if its application shows clear unfairness.)     

7.5.5. The majority also had difficulty with how the Board had approached the “alternatives to the dealing” factor. To the extent that the alternative of buying books, magazines and newspapers for each student was considered
 (contrary to the dissenting judges’ view according to which it might have been a realistic option
), I tend to agree with the majority that it would not have been a reasonable alternative to copying texts for classroom use. However, in the dispute between the Coalition of school boards and Access Copyright  the relevant alternative was not this, but collective licensing of such photocopying by the teachers and schools against payment of duly established tariffs. As Daniel Gervais has pointed out in his analysis, this was – and is – a reasonable and fair alternative; probably the only one of this nature; an efficient and simple enabling solution.
              

7.5.6. In view of the majority judges, a further problematic form of application of a fairness factor by the Board concerned the “effect of the dealing on the work”, under which it is to be assessed “whether the dealing adversely affects or competes with the original work”.
  As discussed above, this factor, if it were adequately applied, might correspond to the second condition of the three-step test, but the way the SCC understood and applied it, this was not the case for two reasons. First, under the three-step test, if an exception does not fulfill this condition, it is not applicable, while this CCH factor only has to be taken into account and, even not as a more or less decisive one. Second, as it was seen above, in CCH, the level of conflict where unfairness could be found has been set extremely high; it has been construed as a sort of “extinction test”: the fact that authors and publishers still exist and are ready to create and publish has been found sufficient by the Court to find that a dealing, from the viewpoint of this factor, is fair.      

7.5.7. However, as in CCH in Alberta (Education) too, in fact, the concrete level of impact of the fair dealing exception on normal exploitation of works was not determined. Access Copyright alleged that textbook sales had shrunk over 30 percent in 20 years, but the Court found that “there were several other factors that were likely to have contributed to the decline in sales”
, and that “other than the bald fact of a decline in sales over 20 years, there [was] no evidence from Access Copyright demonstrating any link between photocopying short excerpts and the decline in textbook sales”
. Therefore, the Court did not accept the conclusion of the Board that “the impact of photocopies, though impossible to quantify, was ‘sufficiently important’ to compete with the original texts to an extent that made the dealing unfair”.
  

7.8. Academic assessment of Alberta (Education) as one of the “pentalogy” decision  
7.8.1. The five pentalogy decisions of the SCC were analyzed by many experts, including in a volume edited by Michael Geist
 which deserves special attention due to the fact that it contains analyses of a number of authors whose opinions about the five decisions, in certain aspects, differ quite significantly. The five decisions dealt with various aspects of copyright; two of them covered the issues of fair dealing; but – as noted above – in this paper, the focus of attention is Alberta (Education) as one of them (the other one having been adopted in Bell
). 

7.8.2. The majority of the contributors in the volume edited by Geist (and he too) agreed with   Alberta (Education) also including the “user rights” doctrine and the principle of “large and liberal” application of fair dealing applied in it, but two contributors – Giuseppina D’Agostino
 and Daniel Gervais
 – criticized it. 

7.8.3. D’Agostino pointed out that the SCC applied the six CCH factors in an overly rigid way as if they were statutory provisions. She has expressed the opinion that this rigidity did not strengthen but rather undermines clarity and consistency of the Canadian fair dealing system.
 Gervais has analyzed those pentalogy decisions which were relevant from the viewpoint of collective management of copyright and related rights; thus, in addition to Alberta (Education), also ESA
 and Bell. He has found the decisions wanting in respect of one of the most important declared objectives of the SCC: establishing due balance of rights and interests. In his analysis he has drawn attention to a basic deficiency of the Court’s approach; namely that it was only considering two diametrically opposite options in a dual system: good versus bad, full control versus no control and, in the given context, recognition of exclusive rights of authorization versus completely free use without any remuneration for the authors. The Court had lost sight of the most adequate, duly nuanced and well-balanced solution that would have been available, in the given case quite obviously: collective licensing, an enabling system which guarantees easy availability of works but also reasonable remuneration for  authors and publishers in those cases where the lack of that would create unreasonable prejudice to their legitimate interests.  
7.8.4. Gervais pointed out the most essential contradiction in the SCC’s judgement in this way:

[A]s I understand it, the practice of students, schools and school boards to purchase textbooks and other materials (including digital materials) from private publishers. Now, school boards and schools will be allowed to copy existing books for free because their purpose is not profit, but instruction. One can easily understand the appeal of this view, for it would indeed be good if all educational material were available for free worldwide. Perhaps one day that will be the case, as foundations and other institutions decide that they will make all of this happen without the help of commercial textbook publishers. That said, whether the decision to eliminate or severely restrict commercial publishing in the educational sector is desirable is another matter on which I believe that reasonable people might disagree.
 [Emphasis added.]      
7.8.5. Similarly to Nehru’s legendary “fairness test” mentioned above, it would be difficult to imagine something with which I could agree more. 
7.9. Especially clear opinion of a supporter of the “users’ rights” doctrine: it is in obvious conflict with the objectives of the international treaties and their provisions on the three-step test

7.9.1. Among the contributions to the volume edited by Michel Geist of the supporters of Alberta (Education), there is also one – Graham Reynolds’s study
 – in which I have found certain findings  with which I fully agree (not with all , but with those findings definitely). Those findings concern the very essence of the topic of this paper; the question of accordance of the SCC’s “user rights” doctrine and principle of “large and liberal” interpretation of exceptions with the international norms, in particular with the three-step test .         
7.9.2. If one reads Reynold’ study, there could not be the slightest shade of doubt that he unconditionally supports the „user rights” doctrine and the principle of „large and liberal” interpretation of fair dealing and other exceptions. Thus, on the basis of my analysis above, our views about these aspects of the SCC’s case law are diametrically opposite. Nevertheless, of all the studies of Canadian commentators, I have found his description of the conflict between the SCC’s case law and the international treaties the most precise one.  Other experts have also expressed doubts about this, but none of them as sincerely as he has done.  The only difference between us – although it is not a tiny one at all – is that he has found it normal and even a great achievement, while my opinion is that it is not an appropriate development; for the obvious reason that it consists in disregarding the principle of pacta sunt servanda, but even more because it is not an adequate policy to leave out from the equation just the creators and publishers where the declared objective is to ensure availability of works necessary for education (and other purposes that are important from the viewpoint of public interests).                    

7.9.3. Reynolds has also criticized Alberta (Education); not for the application of the “user rights” doctrine and the principle of “board and liberal” application of fair dealing and other exceptions – for which he has expressed full support – but rather because he is of the view that the Court did not insist sufficiently on the complete and strict application of CCH factors   when it ordered the revision of the Copyright Board’s conclusions. (He has consistently referred to “the Copyright Act, as interpreted by the SCC” with which the Board’s conclusions were in conflict; it seems however that the assessment reflected in the title of the volume – with which his analysis is in accordance – better corresponds to what really has happened; namely that the Court has not just interpreted the CCA, it has amended it and not just in respect of certain details but in a way that those amendments “shook the foundations of Canadian copyright law”.)        

7.9.4. Reynolds, at the beginning of his analysis, sums up his opinion in this way:     

The approach adopted by the Copyright Board… is more consistent with the author-centric approach, under which the purpose of the Copyright Act is to reward and protect authors and copyright owners. The Copyright Board adopted such an approach in order to have its analysis “conform with”… article 9(2) of the Berne Convention… and article 13 of the TRIPs Agreement… However, both article 9(2) of the Berne Convention and article 13 of the TRIPs Agreement can be seen as presenting a view of limitations and exceptions to copyright infringement that is inconsistent with the purpose of the Copyright Act, as interpreted by the SCC.
 [Emphasis added.] 
7.9.5. These statements show in a particularly clear manner that the essence of the doctrine and principles introduced in CCH and applied, inter alia, in Alberta (Education) – which deserve such   unconditional support (as Geist characterizes it in the introduction to the volume, “powerful endorsement”
) by this commentator – consists in rejecting the idea that the objective of copyright is rewarding authors and protecting their rights. It is difficult to understand what may be wrong in considering that the basic purpose of copyright is to reward and protect authors’ rights. However, one thing is sure; namely that, as presented and discussed above, the basic purpose of the Berne Convention, the TRIPs Agreement and the WCT to all of which Canada is party, as stated unambiguously in the preambles of these treaties, is efficient protection of authors’ rights (in due balance with other public interests). 

7.9.6. It is also worthwhile quoting the following paragraph of Reynolds’ analysis:                            

Both article 9(2) of the Berne Convention and article 13 of the TRIPs Agreement portray limitations and exceptions to copyright infringement as carve-outs from the copyright owner’s exclusive rights, as opposed to integral elements of the copyright scheme that must not be interpreted restrictively. In interpreting CCH through the lens of these two articles, the Copyright Board adopted an approach to copyright that was more reflective of now-rejected interpretations of the purpose of the Copyright Act – namely, to reward and protect authors and copyright owners – than contemporary interpretations of its purpose, as interpreted by the SCC.
 [Emphasis added.] 

7.9.7. It is confirmed here that, according to the commentator (and it seems the other supporters of SCC’s case law do agree with him, not mentioning the SCC itself), it is wrong to consider that the purpose of the CAA is in accordance with the purpose of the treaties on copyright protection to reward and protect authors. And what is particular wrong – and not in accordance with “contemporary interpretations” – is the application of the provisions of the Berne Convention and the TRIPs Agreement on the three-step test which “portray limitations and exceptions to copyright infringement as carve-outs from the copyright owner’s exclusive rights, as opposed to integral elements of the copyright scheme that must not be interpreted restrictively.” 

7.9.8. Although the finding about the fact of conflict is precise, Reynolds contribution to the “pentalogy” volume also contains misstatement of the objective, meaning and impact of the provisions on the three-step test – and on exceptions to exclusive right in general – in various aspects. 

7.9.9. First, it is not appropriate to characterize exceptions under the international treaties – all of them to be duly controlled by the three-step test – as “carve-outs” from infringements which, without such “carve-outs”, would continue being infringements. If we consider exceptions to be “carve-outs”, they are not “carve-outs” from infringements but from the exclusive rights of authorization or prohibition of restricted acts as provided in the treaties. Where such exceptions are applied in accordance with the treaties, in particular with the three-step test, there is no infringement; therefore, there is no need for defense against an infringement. Any interpretation according to which the international treaties do not provide for exclusive rights in a way that free uses without authorization in certain special cases under certain conditions are just “curve-outs” from those rights – which, in this context, is a 100% overlapping synonym of exceptions – is not a “contemporary” interpretation” but a misinterpretation in conflict with the relevant provisions of the copyright treaties.                       

7.9.10. Second, the provisions of the treaties and national laws implementing them both on exclusive rights and on the possibilities of applying “carve-outs”/exceptions – including not only the specifically provided exceptions but also those based on the fair use and fair dealing doctrines – are truly “integral elements” of the copyright scheme. These elements are not the results of, or are not only confirmed by, some “contemporary” interpretation, unless something clarified already as early as in 1884 may be regarded as new and “contemporary”. As discussed above, with reference to Numa Droz’s statement made at the first Berne Diplomatic Conference on indispensable limitations of copyright in recognition of certain public interests, in particular those related to public education – this has always been recognized since the very beginning of the existence of international protection of authors’ rights.   

7.9.11. Third, as also discussed above, there is no requirement in the provisions of the treaties, in respect of the three-step test and of the specifically provided exceptions, that the conditions thereof should be applied restrictively in the sense that, despite their  fulfillment, an exception still may not be allowed due to some abstract principle of “restrictive interpretation”. It is not restrictive but adequate, objective interpretation if it is based on the understanding that an exception may only be applied if the conditions of its application are fulfilled (but, in that case, it may be applied and it should be allowed). If “large” interpretation only meant that it should be as large as allowed by the said conditions, including those laid down in the three-step test, it might be in accordance with the treaties. However, it turns out from the doctrine and principles introduced in CCH that this is not the case. Thus, it is not a “contemporary” interpretation of the provisions on fair dealing and other exceptions again, but an interpretation that is inconsistent with the treaties. 

7.9.12. Fourth, it seems to be suggested that the “contemporary” interpretation adopted in 2004 in CCH and applied in 2012 in Alberta (Education) and other “pentalogy” decisions by disregarding the international norms on the three-step test had become justified because the test was not sufficiently “contemporary” anymore (probably because it had been considered that it was confirmed for the last time as long time ago as in 1996 in the WCT and the WPPT). In order to show and prove how badly founded such a suggestion might be, it is sufficient to refer to the above-discussed facts that, after CCH and practically contemporarily with Alberta (Education), the international community adopted BTAP in Beijing in June 2012 which fully confirmed the text, the meaning and the importance of the three-step test. The same took place in the Marrakesh Treaty in 2013 to which Canada acceded in 2016.            

7.9.13. After this, Reynolds sums up again the view that the Copyright Board has committed an error and its conclusion has become inconsistent with the CAA („as interpreted by the SCC”) because it took into account the provisions of Article 9(2) of the Berne Convention and Article 13 of the TRIPs Agreement: 

These two articles emphasize the ability of the copyright owner to control and to profit from the use of his or her works. While they contemplate (and accept) that there may be some limitations and exceptions to owners’ exclusive rights, these exceptions are limited. Such an approach, as described above, is inconsistent with the purpose of the Copyright Act, as interpreted by the SCC.
 [Emphasis added.]
7.9.14. As mentioned above, I fully agree with this assessment concerning the inconsistency between, on the one hand, the provisions of the Berne Convention and the TRIPs Agreement and, on the other hand, the “user rights” theory and the principle of “large and liberal” application of fair dealing and other exceptions adopted by the SCC. Although it is certainly true that the Court was not obligated to apply the CCA in the light of the international norms, there was no obstacle either for taking them into account and adopt an interpretation in accordance with Canada’s international obligations. The Court has not done so; therefore, the inconsistency correctly stated by Reynolds means that it “shook the foundations of Canadian copyright look” in creating obvious conflict with Canada’s obligations under the Berne Convention, the TRIPs Agreement and the WCT.              

VIII. Copyright Modernization Act: aggravating conflict with the international treaties due to the combined effect of the SCC’s case law and the extension 
of fair dealing purposes to education       

8.1. Extension of fair dealing purposes to education 

8.1.1. On June 29, 2012, with the adoption of Bill C-11 – the “Copyright Modernization Act” (S.C. 2012 s. 20), the successor of Bill 32 – the CCA was amended. Although the “pentalogy” decisions were adopted about two weeks after, it may be regarded that the two developments  took place more or less in parallel (the more so because although the Act was adopted earlier, it entered into force later). 

8.1.2. From the viewpoint of education – the focus of attention of this paper – the key amendment was the modification of section 29 which, until the amendment had only covered research and private study. Its new text reads as follows:   “Fair dealing for the purpose of research, private study, education, parody or satire does not infringe copyright.” 
8.2. International treaties on educational exceptions 

Exceptions to the right of reproduction for educational purposes are justified and, as discussed above, have always been granted since the establishment of the international copyright system with the adoption of the Berne Convention in 1886. Under the Convention – and therefore also under the TRIPs Agreement and the WCT into which its relevant provisions have been included by reference – a specific exception is provided in Article 10(2) for illustration for teaching, and a (now quite out of date) compulsory licensing system in the Appendix allowing reprinting books in developing countries. On the basis of Article 9(2) of the Convention, Article 13 of the TRIPs Agreement and Article 10 of the WCT other exceptions (free uses) or limitations (allowing uses but against payment of remuneration) may also be applied subject to the conditions of the three-step test. 

8.3. National laws on educational exceptions in accordance with the international treaties – in contrast with the Canadian law, which apparently is not   

8.3.1. Although education is not an allowable fair dealing purpose traditionally – it does not exist in the “country of origin” of fair dealing exceptions, the UK, either – section 107 of the US Copyright Act on fair use (which, in Canada, seems to be both a relevant basis of comparison and, at least for some experts, a desirable example to follow) lists, among the usually allowable uses, “teaching (including multiple copies for classroom use)”. So one may ask the question, if this is provided in this way in the US for fair use, why might not it be acceptable to provide something similar in Canada for fair dealing.

8.3.2. First of all, education is a much broader concept than teaching and it is even less suitable candidate to be recognized, without any further criteria, as  a limited “special case” in the sense in which it is provided as the first condition of the three-step test. 

8.3.3. However, the most decisive difference is not just between the scopes of activities covered by the terms “education” and “teaching” and it does not even relate to the fact that, in the US, fair use is still characterized as an affirmative defense against infringement and in Canada fair dealing is not anymore (because, as discussed above, this in itself is still just a question of rhetoric with no necessary substantive influence on determining in which cases  exceptions to copyright may or may not be allowed).  The most decisive difference is that the fair use factors are not applied either “restrictively” or “largely and liberally” – but fairly and adequately – and in a way that the objective and the constituting elements of the system, in my view, do correspond to the three-step test. 

8.3.4. From the viewpoint of the topic of this paper, it is particular noteworthy that, under section 107 of the US Copyright Act, in the application of the first factor – the purpose and character of the use – it should be taken into account whether the use is “of a commercial nature or is for nonprofit educational purposes” (emphasis added). It is even more relevant that the fourth factor – the effect of the use on the potential market – is not just one of the factors, but as the Supreme Court has stated it is “the single most important element of fair use" 
 (it is hardly necessary to stress how this guarantees that the case law – provided that the fair use factors are correctly applied – is in accordance with the second condition of the three-step test under which there must not be any conflict with a normal exploitation of the works). 

8.3.5. In the US, through adequate – neither restrictive nor “large and liberal” – interpretation and application of the scope of allowable uses and the four basic factors, real balance seems to have been achieved between efficient protection of copyright and limited exceptions. This is due to the way the Congress prepared and adopted the provisions on fair use in section 107 with “teaching (including multiple copies for classroom use)” listed among allowable uses. It was in itself a significant guarantee of fairness that for-profit teaching – by means of the first factor – as a general rule has been excluded. This important form of narrowing exceptions – which seems indispensable, if one thinks of Nehru’s “fairness test” according to which it is obviously not fair that everybody benefits from activities for which works are used, just the creators of the works do not – is missing from section 29. The issue is left to the SCC, and the Court has adopted the principle in CCH that “user rights” must not be limited by reason of for-profit nature of the given dealing. (From the legislative history referred to below, it turns out that the Canadian Government and Parliament did not seem to be aware of this and may have adopted the amendment in the belief that the exceptions would not extend to for-profit activities.) 

8.3.6.The records of the preparatory work of section 107 also show that the Congress, when listed teaching as allowable use (subject to the fairness test), it did so on the understanding that, even within the scope of not-for-profit teaching, it is supposed to mainly cover illustration for teaching (and in that respect, although in 1976 the US was not party yet to the Berne Convention, this was also in accordance with the exception specifically provided in Article 10(2) of the Berne Convention). The concept of “illustration” necessarily narrows the scope of exception not only in respect of the extent but also regarding the manner of the use. Although it may not be regarded fully-fledged application of the de minimis principle, it is necessarily based on the assumption that it only has a complementary function in relation to the main teaching activity. Classroom illustration normally also presupposes that the works concerned normally do not form parts of the original teaching material (textbooks; etc.); the teachers may decide to utilize them when they prepare their presentations or just during a class exercise when the need emerges for this. This kind of spontaneity of using copies of works is a reasonable justification for free use because, if there were a need for authorization by the owners of rights in such a situation, it might undermine the efficiency of teaching. These characteristics and the public interests related to teaching justify the application of an exception, which may not only correspond to section 107 but is also suitable to pass the cumulative conditions of the three-step test. In turn, where there is ample time for obtaining authorization for the use of works and it goes beyond illustration, such a justification is missing.  

8.3.7. When the Congress adopted section 107, it did so by having taken into account the agreement between the representatives of the educational institutions and the rightholders negotiated at the initiative of the Congress itself. It took the form of the Agreement on Guidelines for Classroom Copying in Not-For-Profit Educational Institutions with Respect to Books and Periodicals and it was included in House Report 94-1476.  

8.3.8. The introduction of the Guidelines clarifies the objective, the scope and the legal relevance of the Agreement as follows: 

The purpose of the following guidelines is to state the minimum and not the maximum standards of educational fair use under § 107 of H.R. 2233.  The parties agree that the conditions determining the extent of permissible copying for educational purposes may change in the future; that certain types of copying permitted under these guidelines may not be permissible in the future; and conversely that in the future other types of copying not permitted under these guidelines may be permissible under revised guidelines. 

Moreover, the following statement of guidelines is not intended to limit the types of copying permitted under the standards of fair use under judicial decision and which are stated in § 107 of the Copyright Revision Bill.  There may be instances in which copying which does not fall within the guidelines stated below may nonetheless be permitted under the criteria of fair use. 

8.3.9. That is, the Guidelines, as Eric Schwartz has put it, are of a “quasi-official” nature.
 They take into account the open and constantly developing nature of the fair use system, but they indicate the understanding (not only of the stakeholders’ representatives but also of the Congress) in respect of the provision on fair use for the purpose of „teaching (including multiple copies for classroom use)” that normally it is only applicable „for nonprofit educational purposes”. 

8.3.10. In accordance with this legal status, the Courts have been considered the Guidelines as having persuasive authority.
 The most detailed analysis about such authority of the Guidelines has been made in Marcus v. Rowley
. The key findings of the Court – which, due to the multiple references – also offer a good summary of the key aspects of the Guidelines, read as follows:     

The question of how much copying for classroom use is permissible was of such major concern to Congress that, although it did not include a section on the subject in the revised Act, it approved a set of guidelines with respect to it. The guidelines represent the Congressional Committees' view of what constitutes fair use under the traditional judicial doctrine developed in the case law… Thus, while they are not controlling on the court, they are instructive on the issue of fair use in the context of this case.

The guidelines relating to multiple copies for classroom use indicate that such copying is permissible if three tests are met. First, the copying must meet the test of "brevity" and "spontaneity." "Brevity" is defined, for prose, as " [e]ither a complete article, story or essay of less than 2,500 words, or an excerpt from any prose work of not more than 1,000 words or ... 10% of the work, whichever is less ...." H. R. Rep. (1976) at 68, U.S. Code Cong. & Admin. News 1976, p. 5682. Rowley's copying would not be permissible under either of these tests…

Under the guidelines, "spontaneity" requires that " [t]he copying is at the instance and inspiration of the individual teacher, and ... [t]he inspiration and decision to use the work and the moment of its use for maximum teaching effectiveness are so close in time that it would be unreasonable to expect a timely reply to a request for permission." Id. Defendant compiled her LAP during the summer of 1975 and first used it in her classes during the 1975-76 school year. She also used the LAP for the following two school years. Rowley's copying would not meet this requirement either.

The second test under the guidelines is that of "cumulative effect". Id. This test requires that the copied material be for only one course in the school. This aspect of the test would probably be met on these facts… 

The third test requires that each copy include a notice of copyright. As stated, defendant's LAP did not acknowledge plaintiff's authorship or copyright and therefore would not meet this test.

We conclude that the fair use doctrine does not apply to these facts as that doctrine has been articulated in the common law, in section 107 of the revised Copyright Act, or in the special guidelines approved by Congress for nonprofit educational institutions. 
8.3.11. In Texaco
, the Court confirmed the understanding reflected in Marcus v. Rowley concerning the legal status and authority of the Guidelines. It has referred to the fact that the Guidelines „were endorsed by the House Judiciary Committee as ‘a reasonable interpretation of the minimum standards of fair use’”. Therefore “[t]hough these guidelines are not considered necessarily binding on courts… they exist as a persuasive authority marking out certain minimum standards for educational fair uses”
. It has stressed in particular spontaneity as a basic factor of permissibility of nonprofit classroom copying and offered an example of absence of spontaneity:            
For example, if Chickering had asked the library to buy him a copy of the pertinent issue of Catalysis and had placed it on his shelf, and one day while reading it had noticed a chart, formula, or other material that he wanted to take right into the lab, it might be a fair use for him to make a photocopy, and use that copy in the lab (especially if he did not retain it and build up a mini-library of photocopied articles). This is the sort of "spontaneous" copying that is part of the test for permissible nonprofit classroom copying. See Agreement on Guidelines for Classroom Copying in Not-For-Profit Educational Institutions,… But that is not what happened here as to the six items copied from the circulated issues.
 [Emphasis added.]
8.3.12. In Princeton
, the Sixth Circuit affirmed that the District Court’s judgement had rightly found that the activity of Michigan Document Services, Inc., a commercial copy shop that reproduced substantial segments of copyrighted works of scholarship, bound the copies into "course packs", and sold them to students for their reading assignments given by professors at the University of Michigan, was not fair use.  The facts of the case in certain aspects were different but, in regard to many decisive aspects, still similar to what were the facts in Alberta (Education).  

8.3.13. The Princeton Court found the defendant’s activity unfair for the basic reason that its purpose was profit-making; therefore, it did not analyze all the aspects of the case. However, it agreed with the above-mentioned previous court decisions that the Classroom Guidelines "as part of their understanding of fair use,"… has “persuasive authority”
 Therefore, it might also have found unfairness owing to the fact that the defendant’s activity was anything but “spontaneous”. This turns out from the description of the facts of the case: how “course packs” were – and are – prepared, reproduced, distributed and used: “by selecting readings from a variety of sources, the professor… create what amounts to an anthology perfectly tailored to the course the professor wants to present”; “the physical production of course packs is typically handled by a commercial copy shop; the professor gives the copy shop the materials of which the course pack is to be made up, and the copy shop does the rest; adding a cover page and a table of contents… the copy shop runs off as many sets as are needed, does the necessary binding, and sells the finished product to the professor's students.”
  No shade of spontaneity can be found in this activity. It is similar to publishing; the teachers are sorts of authors of collections of works (usually containing works created by others), they and their educational institutions take the role of publishers, and the copy shops act as printers, of course.    

8.3.14. The arguments used by the defendant brought Princeton somewhat close to Alberta (Education). The copy shop argued that the copying at issue would have been considered "nonprofit educational" if it were done by the professors themselves and it noted that it was able to produce multiple copies profitably in a way that to cost less the professors to make the same number of copies.
 The Court – and this is relevant from the viewpoint Alberta (Education) – stated that it was not necessary to deal with this argument since it would not have changed the infringing nature of the activity even if the defendant’s claim had been well-founded
, but expressed doubt about the defendant’ proposition that, if the professors had done the same, it would have qualified fair dealing.
   

8.3.15. The defendant’s proposition was echoed in the comments of two dissenting judges to which majority of the Princeton Court referred to it as follows: 

Two of the dissents suggest that a copy shop merely stands in the shoes of its customers and makes no "use" of copyrighted materials that differs materially from the use to which the copies are put by the ultimate consumer. But subject to the fair use exception, 17 U.S.C. Section(s) 106 gives the copyright owner the "exclusive" right "to reproduce the copyrighted work in copies. . . ." And if the fairness of making copies depends on what the ultimate consumer does with the copies, it is hard to see how the manufacture of pirated editions of any copyrighted work of scholarship could ever be an unfair use….[T]he dissenters' suggestion - which proposes no limiting principle - runs counter to the legislative history of the Copyright Act and has properly been rejected by the courts.”
 
8.3.16. It is a message to which it would be worthwhile paying attention also north of the Lake Ontario. And there are still some others of this sort in the Sixth Circuit’s judgement. The Court has noted that “[t]he defendants attach considerable weight to the assertions of numerous academic authors that they do not write primarily for money and that they want their published writings to be freely copyable. The defendants suggest that unlicensed copying will "stimulate artistic creativity for the general public good." The Court has given two kinds of responses to this. 

8.3.17. First, it noted as follows:   

This suggestion would be more persuasive if the record did not demonstrate that licensing income is significant to the publishers. It is the publishers who hold the copyrights, of course - and the publishers obviously need economic incentives to publish scholarly works, even if the scholars do not need direct economic incentives to write such works... If publishers cannot look forward to receiving permission fees, why should they continue publishing marginally profitable books at all? And how will artistic creativity be stimulated if the diminution of economic incentives for publishers to publish academic works means that fewer academic works will be published? The fact that a liberal photocopying policy may be favored by many academics who are not themselves in the publishing business has little relevance in this connection.
 [Emphasis added.]
8.3.18. Second, the Court has also said some words about the academics’ position to which the defendant referred:     

It is not surprising that authors favor liberal photocopying; generally such authors have a far greater interest in the wide dissemination of their work than in royalties - all the more so when they have assigned their royalties to the publisher. But the authors have not risked their capital to achieve dissemination. The publishers have. Once an author has assigned her copyright, her approval or disapproval of photocopying is of no further relevance.
 [Emphasis added.]
8.3.19. It would be interesting to see a thorough study on the reasons for which some academics represent such position. The Court has pointed out a contradiction in their attitude, but probably much more complex reasons are behind it. The situation and the special objectives of academics tend to make them a specific category of authors in the sense that they earn their income from other more relevant sources; from their salaries or other fees for teaching, from public and private research projects, subsidies, etc. The remuneration they may get for the use of their works might be seen by them as negligible in comparison with those other sources of income. Publications may produce other things which they value much higher: better recognition and promotion in their academic carrier, opportunity to participate in public and private projects, popularity and even fame – which then may result more “tangible” benefits again and may make their possible copyright-based income even less important in their eyes. There is no problem with this, but it is worthwhile taking into account that their views and objectives may be determined by their specific position as atypical authors which however are not shared by many other authors; probably by the majority of them. It is certainly in view of this that Gervais has remarked the following in his paper mentioned above:  

One must also recognize that there is, and should be, room for both authors who “just want to be read” (e.g., authors of op-ed letters and academic writers who are otherwise remunerated) and dedicate their work to others for free (though they often insist on attribution, another feature of copyright, lest we forget). This was true before the pentalogy and remains true now. However, I am not sure on what authority one can argue that, because the model is good for bloggers and university professors, it should therefore be imposed on all other creators.
[Emphasis added.]
8.3.20. These US cases show that – although in any legal system, even in the most ideal one, there may be also cases were the law is not applied adequately – the fair use system is construed and applied in a way that it guarantees that exceptions are limited to special cases, do not conflict with normal exploitation of works, and do not unreasonably prejudice the legitimate interests of author and other owners of copyright. 

8.3.21. However, if Canadian policy makers do not only look to the South to the US, but also to their key trading partners in the East and the West, they cannot find a legal system either that would be so conspicuously in conflict with Article 9(2) of the Berne Convention, Article 13 of the TRIPs Agreement and Article 10 of the WCT as now it is in Canada. 

8.3.22. In the U.K., there is no provision just on “fair dealing for the purpose of education” (the fate of which, from the viewpoint of compatibility with the international treaty, would then depend exclusively on the courts), but in a way that offers sufficient guarantees for accordance both with the international provisions on the three-step test and with the specifically provided educational exception in Article 10(2) of the Berne Convention  This is so since section 32 of the United Kingdom Copyright, Designs and Patents Act (C. D. P. A.) provides as follows:

(1) Fair dealing with a work for the sole purpose of illustration for instruction does not infringe copyright in the work provided that the dealing is—

(a) for a non-commercial purpose,

(b) by a person giving or receiving instruction (or preparing for giving or receiving instruction), and

(c) accompanied by a sufficient acknowledgement (unless this would be impossible for reasons of practicality or otherwise).

(2)  For the purposes of subsection (1), “giving or receiving instruction” includes setting examination questions, communicating the questions to pupils and answering the questions.

(3) To the extent that a term of a contract purports to prevent or restrict the doing of any act which, by virtue of this section, would not infringe copyright, that term is unenforceable. [Emphasis added.]
8.3.23. As it can be seen, the scope of fair dealing is limited at least by two conditions: the use of works may only serve illustration and it must not be for a commercial purpose. These limitations have not been made in section 29 of the SCC. However, it is even more important that, in the UK, the application of the fair dealing factors is not based on the “user rights” doctrine and the principle of “large and liberal” interpretation.

8.3.24. It is also to be noted that, at present – before the “brexitization” of the UK law – also these limited exceptions are submitted to the three-step test by virtue of Article 5(5) of the EU Information Society Directive.  

8.3.25. Otherwise, section 32 of the C.P.D.A. corresponds to Article 3(a) of the Information Society Directive which had to be transposed into the national laws of all EU Member States – as mentioned, also explicitly submitted to the three-step test. It provides as follows: 

Member States may provide for exceptions or limitations to the rights provided for in Articles 2 [on the right of reproduction] and 3 [on the right of communication to the public] in the following cases:

(a) use for the sole purpose of illustration for teaching or scientific research, as long as the source, including the author's name, is indicated, unless this  turns out to be impossible and to the extent justified by the non-commercial purpose to be achieved; [Emphasis added.] 

8.3.26. It goes without saying that the three-step test controls the educational exceptions also in the other EU Member States.  
8.3.27. If – after South and East – we turn to the West (from the viewpoint of Canada), we can see the same: the protection of authors’ rights is recognized as the objective of copyright, and exceptions to and  limitations of the exclusive right  – as the treaties provide and call them – are provided as such: exceptions and limitations. In the Japanese Copyright Act, Articles 35 and 36 provide for educational exceptions. Under Article 51(1), teachers in non-profit educational institutions may reproduce works, if and to the extent it is necessary for the purpose of classroom teaching („use in the course of lessons”), provided that such reproduction does not unreasonably prejudice the interests of the copyright owner in the light of the nature and the purpose of the work as well as the number of copies and the form of reproduction. Article 36 contains similar provisions on reproduction for examination purposes.

8.3.28. After South, East and West – after all, we may also go towards North. There is no country directly there, but still, in continuing straight in that direction, we may find a big country at the other side of the Artic Sea: Russia. Even there, the Civil Code (which now contains the provisions on intellectual property rights) provides for educational exceptions in a similar way. Under Article 1275, it is allowed to reproduce short excerpts of works (or short works) for “classroom use” in nonprofit educational institutions. However, such an exception – as any other exceptions and limitations under the Civil Code – is subject to the three-step test under Article 1229 in which the provision of Article 9(2) has been transposed in a verbatim manner.      

8.3.29. In contrast, in Canada under the “users’ rights” doctrine, the rights of authors and other copyright owners are supposed to be limited and the fair dealing and other exceptions are to be applied in “large and liberal” manner. This, as it has been discussed, includes the “large and liberal” interpretation of the scope of allowable dealings itself. In CCH, “research” has been interpreted not in the way that it could pass as a special case; not in the narrower sense as it was understood in the preparatory work of the relevant provisions of the international treaties; and certainly not in accordance with the three-step test. Then in Alberta (Limitation), in order to ensure the most generous “rights” to the broadest possible scope of users, the Court in the name of the theory of superior legal political importance of “user rights” and the principle of “large and liberal” application of fair dealing and other exceptions, characterized and found class room teaching in public schools what it is obviously not: a matter of facilitating research and private study of the students. And now there is, in section 29 of the CCA a provision on education as allowable dealing, without any qualification or limitation of its scope. 

8.3.30. Unless the SCC gave up with the “user rights” theory and the principle of “large and liberal” interpretation of fair dealing and other exceptions, the consequences seem to be inevitable. Similarly to how “research” was interpreted in CCH and “research and private study” was interpreted in Alberta (Education), “education”  will probably be understood to cover not only teaching in schools and other educational institutions but also anywhere else; both in the traditional fields of education and activities in specialized courses; both in not-for profit schools and for-profit educational institutions, etc. And, of course, all this on the basis of the same doctrine and principles as in CCH and Alberta (Education). 

8.4. Preparatory work of the Copyright Modernization Act   

8.4.1. During the hearing in the Legislative Committee of the House of Commons on the bill – at that time in 2010, it still wore its maiden name of Bill C-32 – those experts who supported the SCC’s case law, in general, did not see any problem in extending fair dealing to education. There were, however, other experts who drew attention to the controversial nature of the amendment and to a possible conflict it might create with Canada’s international obligations. 

8.4.2. Ysolde Gendreau in her testimony – also spoking as the President of the Canadian national group of the International Literary and Artistic Association (ALAI) – warned of foreseeable conflict of the many new exceptions in the Bill – in particular fair dealing for education – with the three-step test: 

[E]xemptions are sublimated in what is called the three-step test under the Berne Convention and TRIPs, two instruments to which Canada is bound, and also in the WIPO treaties. There are certain special cases: no conflict with normal exploitation, no unreasonable prejudice to the legitimate interests of the authors/copyright owners.

I would like to submit a few examples of this found in Bill C-32, which, in ALAI's view, undermines the three-step principle, because these exceptions are too broad, because they are based on unrealistic conditions that, once again, make them too broad. Here we're talking about fair dealing for the purpose of education, the new section  29. We're talking about non-commercial user-generated content, private copying under section 29.22. We can add, of course, fixing for later listening or viewing. We can add back-up copies that are not limited to software and applied to all works under section 29.24. 
The three-step test is what indicates that copyright and copyright holders have limits. This three-step test is not just a statement of prohibition. It provides for a solution to settle the cases of exceptions that might not meet the three-step test.

    

International copyright law… imposes limits that must be respected.
 [Emphasis added.]
8.4.3. Giuseppina D’Agostino also criticized the broad nature of the concept of fair dealing for education: 

While it is salutary to have added “parody or satire” as a new purpose, I am still unclear as to why “education” was added as a new purpose under this provision. This new purpose is too broad and invites years of litigation to clarify it, which will lead to access-to-justice issues and will force the courts to resolve matters that are for the government to legislate with confidence in so doing. 

    

What is the policy behind this provision? What problem is there with respect to education that is not currently addressed in the other sections of the act? If the government has something in mind, it should simply say so expressly and not purport to do so ambiguously through a catch-all term, hoping that whatever it is that is meant or might be meant is addressed.
 [Emphasis added.]   

     
8.4.4. And she also warned about the consequences of the combination of this overly broad catch-all term with the way the SCC applies the six CCH factors, in particular the decisive one concerning the effect of the dealing:  

When you line up Canada with respect to the U.K. and the U.S., you see that the court says there are more or less six factors, and there could be more. At the same time, in terms of the effect of the dealing on the works–meaning the actual market considerations, the market substitute–the Supreme Court of Canada says that it’s not the only factor, nor the most important.

We know that this is not the case in the U.K. and not the case in the U.S. What we have in Canada with CCH is a broad and liberal interpretation of both the actual purposes and the fairness factor. Left unchecked, the way it’s configured now means that when you compound education plus CCH, you will have something broad, unless we are able to itemize exactly what we mean.
 [Emphasis added.] 

8.4.5. Barry Sookman was among the witnesses at the hearing of the Legal Committee and also commented on the various stages of the consideration of the Bill on his blog. When it was reintroduced as Bill C-11, he summed up his opinion again and, in regard to the extension of fair dealing purposes to education, he expressed his opinion in this way – also drawing attention to the contradiction between the understanding of the Government about the objective and scope of the extension and its impact in view of SCC’s “user rights” theory and the principle of “large and liberal” application of fair dealing exceptions:  

Bill C-11 proposes to add education to the current list of fair dealing purposes. The Government background documents describe the proposed amendment and its objective as follows:

The Bill enables the use of copyrighted materials for the purpose of education, provided the use is “fair” (i.e., it does not harm the market for a work).

It expands fair dealing to recognize education in a structured context as a legitimate purpose.

As drafted, the proposed wording of the amendment would not accomplish the Government’s objective. The proposed amendment is not clearly limited to only enabling the use of copyrighted materials for the purpose of education “in a structured context”. Unlike all of the current educational purpose exceptions, the proposed amendment is not expressly limited to specific institutional beneficiaries. As well, the term “education” conveys a meaning that appears to go beyond any structured context.

Limiting the exception to dealings that are “fair” will also not ensure that the dealings do “not harm the market for a work. “Fairness” does not provide any assurance against this harm to rights holders. The courts in Canada have developed a list of six non-exclusive factors to assist in determining whether a dealing is fair. Of these six, the effect of the dealing on the work is only one factor to be considered. The Supreme Court in the CCH case stated that while the effect of the dealing on the market of the copyright owner is an important factor, “it is neither the only factor nor the most important factor that a court must consider in deciding if the dealing is fair.” This means that a court may be able to conclude that a dealing is fair even if it harms the market for a work. In contrast, in the United States, the effect of the use upon the potential market for, or value of, the copyrighted work is “the most important, and indeed, the central fair use factor”. Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, (1985), Bouchat v. Baltimore Ravens LP, (4th Cir. Sept. 2, 2010).
 [Emphasis added.]
8.4.6. In this context, it is worthwhile noting the certain signs that the Government did not foresee correctly the impact of the extension of the scope of fair dealing purposes due to the way its members understood – or rather misunderstood – its meaning on the basis of the comments by their advisors. Dan Glover drew attention to the following statements made by Industry Minister Tony Clement in the parliamentary committee: 

I want to give some comfort to this committee on education, because that’s another issue that’s going to come up, the fact that we’ve added education to the fair dealing concept. Again, I’m conscious that I’m at a copyright hearing, so I will attribute my remarks to Professor Geist, who educated me that fair dealing is not free dealing, and there’s a big difference between the two.

Fair dealing means that the work must be for a non-commercial purpose, that the original material was lawfully acquired, and that the use of that original material must not harm the market for that material. That’s a very different concept from just saying, because we’ve added education to fair dealing, all the rules are gone. That’s not true: the rules are still in place and they seek to create that balance. Again, I want to give you that assurance.
 [Emphasis added.]
8.4.7. It is needless to say that the “rules” adopted by the SCC were not like those; just the opposite, as Dan Glover commented on the Minister’s statements:   

[T]he…“rules” stated in the second paragraph of the statement above do not reflect the state of the law in Canada. Rather, in the landmark decision CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13, a unanimous Supreme Court found (i) a commercial, for-profit purpose can qualify as a fair dealing (para. 51), and that (ii) the effect of the dealing on the market of the copyright owner is neither the only factor nor the most important factor that a court must consider in deciding if the dealing is fair (para. 59).

8.4.8. It is not clear on what sort of advice the Industrial Minister had based this complete misinterpretation of the existing “rules”. I have not found this kind of description in any of the comments published by Geist. We certainly do not agree with him on many fundamental issues and we have had an overly animated debate
 about the implementation of the provisions of the WIPO Treaties on the protection of technological protection measures, but I do not think that he had given reason for such a brutal misunderstanding. This, however, does not change the fact that the Government apparently tried to dissolve the doubts in regard to the amendment by such unfounded assurances.

8.4.9. Assurances were needed, because there were a number of deputies who did have serious doubts. Sookman summed up the debate on the draft amendment of section 29 concerning education in an article. With his permission, I quote in quite a detailed manner his summary to show in response to how fully justified doubts the Minister gave those badly founded “assurances”.             

Both the Liberals and the Bloc expressed the opinion that the proposed new exception that would allow education as a purpose for fair dealing was problematic. Their concerns were that the new exception itself was unfair as it would allow substantial unpaid for copying;… the term “education” was not defined, was not limited to any structured context, and its meaning and scope would have to be settled by litigation.

MP Marc Garneau wanted to be sure that authors and creators are paid fairly for their work. He was also worried that the concept of “fairness” was too open-ended and required clarity:

Let us talk about the exemption for the education sector. The Liberal Party agrees that educators need flexibility in order to ensure that education is as enriching as possible. However, we must see to it that authors and creators are paid fairly for their work. The education sector is in the best position to convey the message that copyright is important, and we must ensure that Canadians understand that it is important for our creators to be compensated fairly for their work…

MP Dan McTeague expressed a similar concern. In addition, he asked “…why private, commercial education institutions should be permitted to disseminate works for education purposes without compensating copyright owners”.

As well, MP Scott Simms[‘s] (Lib.)… major – and serious — concern was that significant policy questions about what uses of educational materials could be exercised without making any payments to copyright owners would be decided by the courts as a result of litigation, rather than by Parliament…
MP Bernard Bigras (BQ) was also concerned that even a “fair” dealing for education was no guarantee that authors would not be economically damaged by free uncompensated copying. (Unlike in the US, the effect on the market is not the most important factor in assessing whether a dealing is fair in Canada.)  He pointed out that the “notion of fairness is not defined in the bill”. He also pointed out that the term “education” was undefined which “could therefore be defined quite broadly and have a broad scope”.
 [Emphasis added.]
8.4.10. As quoted in IFFRO’s paper on the combined impact of the SCC’s case law and the statutory extension of fair dealing to educational purposes based on a thorough study by Anita Huss-Ekerhult (at present, WIPO’s key collective management expert), the Quebec National Assembly, in a unanimously passed resolution also asked for more caution regarding such overly broad extension of exceptions to authors’ rights calling for the Bill to ensure that it gives ”Québec creators the full recognition of their rights, adequate protection…and income in accordance with the value of their intellectual property.”

8.4.11. And then – in order to avoid further increase the volume of the paper – I still do not refer to the numerous resolutions, submissions and comments by associations of authors and publishers and well-known creators trying to persuade the Government and the Parliament not to go ahead with such amendment endangering Canadian creativity as well sustainable and sufficiently diverse supply of Canadian education with high-quality works. The Huss-Ekerhult study published by IFRRO offers a broad review of such interventions too.
     

8.5. Fair dealing for educational purposes and specifically provided educational exceptions 

8.5.1. As discussed above, the specifically provided exceptions and limitations in the Berne Convention may inform us what kinds of special cases with what conditions were in the mind of the delegations when they adopted Article 9(2) of the Convention. In Berne Convention, this mainly means Article 10(2) on illustration for teaching. 

8.5.2. However, as it has been noted, the SCC set aside the principle of interpretation lex specialis derogat legi generali and adopted the doctrine that fair dealing has both superiority and priority in relation to specifically provided exceptions. Under this doctrine, first the applicability of fair dealing should be considered, since it is a general “user right”; the question of applicability of specific exceptions may only be addressed when the dealing does not qualify fair dealing. As pointed above, in this way, the legislators’ intentions expressed in the provisions on specifically provided exceptions may be disregarded leading to conflict not only with the CCA, but also with the international treaties to which Canada is party. 

8.5.3. Gervais has drawn attention in his above-referred analysis – published in the “pentalogy” volume edited by Geist – to a conspicuous contradiction having emerged as a result of the application of this SCC doctrine. He has referred to the new section 30.02, which provides a specific exception for copying by educational institutions, and it seems it requires a licence.  The section includes the following provision: 

[I]t is not an infringement of copyright for an educational institution that has a reprographic reproduction licence under which the institution is authorized to make reprographic reproductions of works in a collective society’’s repertoire for an educational or training purpose 

  (a) to make a digital reproduction – of the same general nature and extent as the reprographic reproduction authorized under the licence – of a paper form of any of those works. [Emphasis added.] 

8.5.4. Gervais had good reasons to point out this: 

If all copying in schools is fair dealing, then no educational establishment should need or have a “licence under which the institution   is   authorized   to   make   reprographic   reproductions.” Read in this fashion, s 30.02 would be rendered utterly inapplicable. Perhaps s 30.02 is simply no longer required because all or most educational uses are fair dealing? If that is the case, that begs the question whether, if indeed that was the law in Canada and that law was merely explicated by the Supreme Court (that is, fair dealing for private study was in the statute while Bill C-11 was being debated), shouldn’t Parliament have known that and taken that into account? Clearly, it will not be easy to reconcile Alberta (Education) with the outcome of the democratic debate in Parliament embodied in part in new section 30.02.
 [Emphasis added.]
8.5.5. This is truly a huge contradiction. It also shows that much caution is needed if the Parliament tried to eliminate the conflict of the Canadian copyright law with the international treaties through providing specific conditions narrowing, in that way, the scope of educational exceptions in order to reestablish agreement with the treaties. It would be necessary to make it clear and guarantee that no fair dealing exception might be applied where the conditions of the specifically provided exceptions are not met.

IX. Decision of the Copyright Broad on K-12 tariffs under the combined effect of the SCC’s case law and the extension of fair dealing purposes to education
9.1. Unfairness confirmed: application of the SCC’s instructions by the Copyright Board 
9.1.1. On February 19, 2016, the Copyright Board of Canada issued its decision on the tariffs of Access Copyright for elementary and secondary schools (so-called K-12 schools). 
9.1.2. The procedure began not much time after the double blow to the applicability of copyright for the use of works in these schools by the adoption of Alberta (Education) and the extension allowable fair dealing purposes to education. In December 2012, emboldened by the decision of the Supreme Court, CMEC, the Canadian School Boards Association, and the Canadian Teachers’ Federation published an updated version of a booklet entitled “Copyright Matters!” (“the Guidelines”). On December 5, 2012, the counsel of the ministries of education of twelve Canadian provinces and territories (all, excluding Quebec) and the Ontario school boards (jointly, referred to in the Board’s decision as “Objectors”) informed Access Copyright that as of January 1, 2013, they would not be operating and pay remuneration under the K-12 (2005-2009) Tariff. In April 2013, Access Copyright applied for and interim tariff with a reduced level of remuneration for which it had taken into account the new legal developments. The Board warranted the certification thereof for the period of 2013 to 2013.
   
9.1.3. In the procedure and in its decision, the Board fulfilled the instructions by the SCC as provided in Alberta (Education). As a result, the tariffs have been drastically decreased – from $15 per “full-time equivalent student” (FTE) calculated by Access Copyright to $2.46 per student for 2010-2012 and $2.41 for 2013-2015.  
9.1.4. The decrease of the remuneration to be paid for authors of the works used by these educational institutions followed to a great extent from the SCC’s findings in Alberta (Education), in particular from the Court’s fictitious theory that K-12 schools and their teachers are not users of the works reproduced by them or at their initiative for classroom instruction, but that they just facilitate research and private study by the students. The Board when referred to the SCC’s findings, also recalled his previous – adequate – decision adopted in 2009 the revision of which had been ordered by the Court.  

In K-12 (2009), the Board considered that copies that were made “on the teacher’s initiative for his or her students or at the student’s request with instructions to read them” had a goal that made the dealing less fair, on the basis that it should be evaluated from the perspective of the teacher. On appeal of the judicial review from the Board’s decision, the Supreme Court rejected this view, and stated that “[t]eachers have no ulterior motive when providing copies to students. Nor can teachers be characterized as having the completely separate purpose of “instruction”; they are there to facilitate the students’ research and private study.

9.1.5. Instead of burdening the already quite voluminous paper with the details of the analysis and calculations applied by the Court, it seems to be sufficient to quote Michael Geist’s correct summary of the Board’s decision and its impact on the remuneration of authors and other owners of copyright: 
The Board examined all six factors [introduced by the SCC in CCH] and found for education in the majority of instances. Important findings include:

· Access Copyright argued that since copies replace the purchase of works being copied, they are unfair. The Board rejected the argument.

· Access Copyright argued that a fair dealing analysis should consider “a just reward” for creators as part of the analysis. The Board rejected the argument.

· Access Copyright argued that the Board should consider whether the copying is transformative with the view that non-transformative copying tends to unfairness.  The Board rejected the argument.

· Access Copyright argued (again) that the aggregate volume of copying – said to be 300 million pages – should be factored into the analysis. The Board rejected the argument, noting that what matters is a specific copying transaction, not the aggregate amount of copying.

· Access Copyright argued that distribution of multiple copies of works that are not destroyed tend to unfairness. The Board rejected the argument.

· Access Copyright argued that there were reasonable alternatives available. The Board rejected the argument, concluding that alternatives for “non-consumables” tended toward fairness.

· Access Copyright argued that the copying had a negative effect on the market and for the creation of future works. The Board found that there could be some effect on the market, but concluded that the effect on future works was small.

Based on these findings, the Board found that most of the factors tended toward fairness. It therefore concluded that 97.2% of copying of books was fair, 98.1% of newspapers was fair, and 98.5% of periodicals was fair.

9.1.6. To sum up, Geist states this: „In other words, virtually all copying of books, newspapers, and periodicals in the large sample reviewed by the Board is covered by fair dealing and does not require a licence from Access Copyright”.

9.1.7. Although this is a correct description of the Board’s decision and its effect on the remuneration of authors, it may not come as a surprise that our opinion diametrically differs  on an important point: he believes that this was totally fair; my opinion is that this was totally unfair and in conflict with the international norms, in particular with the three-step test. 

9.1.8. In the following, I make brief comments on those points mentioned in the above list which seem to be particularly relevant from this viewpoint.   
9.2. Following the SCC’s instructions: the question of whether or not creators receive just (=fair) reward for the use of their works is not relevant in the fair dealing analysis
9.2.1. If there are some people who believe that Geist’s description is not precise in his second   point above – because it must not be true that the Copyright Board stated something like this – they are wrong. 

9.2.2. The Board quoted Théberge as follows: “In crassly economic terms it would be as inefficient to overcompensate artists and authors for the right of reproduction as it would be self-defeating to undercompensate them.”
  After this, however, the Board referred to CCH (along with Bell and SOCAN) – in which, although the SCC also quoted the correct principle stated in Théberge, it did not acted in accordance with it, rather introduced the “user rights” doctrine and “large and liberal” application of fair dealing. Through this, the balance of interest has been upset to the detriment of authors – with the consequence of their “self-defeating” “undercompensation”. The Board has characterized in the following way the Court’s attitude in regard to the creators’ rights and interests:    
CCH, Bell v. SOCAN and Alberta did not address the question of “just reward for the creator” as a separate element to consider in the fairness of the goal for which a dealing was done. We decline to do so here.
  

9.2.3. This characterization of the “user rights” doctrine and the principle of “large and liberal interpretation” and the indifference towards the economic interests of authors may be regarded also as an implied criticism. The manner in which this is stated shows that the Board did not necessarily agree with this. (The Board’s statement may be read in this way: since the SCC has reached its findings without considering the need for just reward for creators, we  also have to decline to do so here.) If this had been the case – I do not dare to presume that it was – it would have been a normal reaction of a body the basic task of which is exactly to determine just reward for the authors and other owners of copyright. 
9.2.4. After all, what is rejected by the Court is not “overcompensation”, because it – “by definition” – may not be regarded as “just” (although it could be an interesting topic of what role this notion – just reward – might have in the case of exclusive rights of authorization or prohibition). What is rejected is just reward which is a kind of synonym of fair compensation and equitable remuneration. The definition of “just” by the Oxford Dictionary is this: “fair, morally correct”
 and also by the Cambridge Dictionary: “what is morally right and fair”
.  It is also worthwhile considering the synonyms and antonyms of “just” which, according to Oxford Dictionary, are these:

SYNONYMS:

fair, fair-minded, equitable, even-handed, impartial, unbiased, objective, neutral, disinterested, unprejudiced, open-minded, non-partisan, non-discriminatory, anti-discrimination
honourable, upright, upstanding, decent, honest, righteous, ethical, moral, virtuous, principled, full of integrity, good, right-minded, straight, reasonable, scrupulous, trustworthy, incorruptible, truthful, sincere

ANTONYMS

unjust, unfair

9.2.5. This is clear; unless the English adjective „just” has completely different meaning in Canada (which is hardly probable), what the Board had to reject – because it had been dictated so by CCH – was to consider whether the tariff adopted in accordance with the Court’s instructions would be fair from the viewpoint of the key question: whether or not it would guarantee fair remuneration for the creators for the use of their works. The Board is right: really this follows from the “user rights” doctrine, from the principle of “large and liberal” application of fair dealing and other exceptions, and from the way the SCC has interpreted and applied so far the six “fair” dealing factors introduced by it in CCH – and I would understand if it did not agree with it.     
9.3. Following the SCC’s instructions: application of the “extinction test” to assess the effect of the dealing on the works (= possible conflict with a normal exploitation of the works) 
9.3.1. As it is mentioned above, in CCH, the SCC introduced the “effect of the dealing on the works” as the sixth factor to be considered in the fair dealing analysis. In practice, this means the effect of the dealing on the chance of authors and other owners of copyright to exploit their works on the market and to get remuneration for the use thereof.  Therefore, this factor corresponds more or less to the application of the second criteria of the three-step test under which an exception must not conflict with a normal exploitation of the works, in the sense that it must not enter in competition with the works on the market”. 
9.3.2. The SCC. in this connection, has introduced two principles which are not in accordance with the provisions of the international treaties on the three-step test. First, it has stated that, if on the basis of  this factor – due to the negative effect on the works – the dealing seems to be rather unfair (to translate into treaty language, if it found that the exception would be in conflict with a normal exploitation of works), it is not decisive alone; a fair dealing exception may still be applied, because the sixth factor is only one of the factors and as a result of the consideration of the factors,  the dealing may still be qualified as fair. Second, the Court has also set a drastically high level of negative effects that might evidence unfairness. A kind of extinction test where, as long as authors are still ready to create and publishers are still ready to publish – in other words, if they have not abandoned yet creation and publication – it is not a reason to find that the given “dealing” is not fair.
 

9.3.3. As discussed above, in Alberta (Education), the Court has applied the extinction test in a specific way. It has not found it a sufficient proof of a negative effect of unremunerated photocopying that, during the previous two decades, textbook publication had decreased by 30 percent. Simply it has shrugged of this dramatic development on the basis of the argument that there might be some other reasons too.   
9.3.4. This was part of the “correction” of the Copyright Board’ decision adopted in 2009 on Access Copyright’s K-12 tariffs – where still the Board found that unremunerated Category 4 copying would not be in accordance with three-step test, because it would conflict with a normal exploitation of the works concerned and would unreasonably prejudice the legitimate interests of authors and other owners of copyright. 
9.3.5. The Board, in this 2016 decision, obeyed to the instructions of the SCC, so much that it also faithfully applied the extinction text prescribed by the Court. It is worthwhile noting that the Board’s has based its analysis on a volume study made still in 2005-2006; that is, many years  before the double blow was delivered against the right of authors and other owners of copyright in 2012 by Alberta (Education) and the extension of allowable fair dealing to education in general. It is true that this way completed by a bibliography survey prepared by Access Copyright covering the period between 2010 and 2012, however, in that period the impact of the new legal developments could not be fully felt yet either. 

9.3.6. At the hearing, a number of witnesses and experts analyzed the result of the bibliography survey and the realistically predictable longer impact of weakening of the rights of creators and of the chance of publishers to survive on the market. They presented persuasive information both on obvious conflict with the normal exploitation of works and on the negative effect thereof on creativity and publishing activity.

9.3.7. Michael Dobner presented the key findings of a thorough study prepared for Access Copyright
 and the Board quoted his basic conclusions in this way:  

His conclusions were that copying in schools in accordance with the Guidelines would likely result in the virtual elimination of secondary licensing income, a reduction in primary sales, fewer works produced due to reduced income to creators, reduction in publishers’ investments due to a fall in revenues, and a decline in content diversity and quality.
 
9.3.8. The Board, however, did not lend much importance to such testimonies and expert opinions, because it was of the opinion that the negative impacts might rather be felt in the future
. It only noted as a noteworthy information – but without any substantial consequence on its decision – such major negative consequences as that the Oxford University Press was not going to continue developing and publishing materials for the K-12 sector in Canada and that McGraw-Hill Ryerson also decided to cease publishing “consumable” materials for such schools due to what it had found – quite understandably – an unacceptable legal situation.

9.3.9. The Board took into account the results of a survey made in 2012 on the effect of the decrease of remuneration – as a consequence of the introduction of the “user rights” doctrine and the new Guidelines issued on the basis thereof – that the authors used to receive through Access Copyright. The data were alarming. Even at that time – where the combined impact of Alberta (Education) and the extension of allowable fair dealing purposes could not have fully felt (since they just took place in that year) – already nearly one fourth (23 percent) of authors indicated that, since they did not receive due income anymore through Access Copyright, they abandon or seriously reduce their creative activities.
 

9.3.10. The Board’s reaction to these alarming data was as follows: “Since the majority would continue to produce works even when no royalties are paid, this suggests that Access royalties do not have a strong effect on creator future output.”
 This corresponded to the “extinction test” applied by the SCC in CCH: if still there are authors to create and publishers to publish, it is not justified to consider that the dealing – resulting in unremunerated use of their works and publications – is unfair. 
9.3.11. In its conclusions, the Board basically just repeated the findings adopted by the SCC in CHH and Alberta (Education): “Based on the findings of the Supreme Court of Canada in CCH and Alberta, we reject the argument that the loss of licensing royalties has an effect on the work that is to be considered.”
  
9.4. Unfairness re-confirmed: the Federal Court of Appeal rejecting judicial review of the Board’s decision 

9.4.1. Access Copyright sought judicial review of the Copyright Board’ decision, for which there was no real hope, since the Board simply fulfilled the instructions of the SCC. Therefore, it did not come as a surprise that the Federal Court of Appeal in its decision issued on January 27, 2017,
 quasi automatically confirmed the Board’s decision. The reason was simple: the Board had faithfully implemented the SCC’s findings in CCH and Alberta (Education). The Court stated this as follows: 
Access argues that the Board ought to have followed the Supreme Court’s teachings in CCH and Alberta and ought to have considered evidence of the aggregate volume of the total pages copied - this is not the teaching of these cases.

9.4.2. The SCC’s “teaching” was truly this. Thus, both the Board and the Federal Court of Appeal were of the view that, therefore, they could not adopt any other decision. In this spirit, the Court concluded as follows:

The Board reasonably applied the Supreme Court’s teachings in CCH and Alberta. I find no reviewable error on the part of the Board in this respect. In fact, this finding is reasonable even if one were to consider that the overall number of copies represents approximately 90 pages per student per year.
   
X. Universities’ “fair use” Guidelines and 
the Federal Court’s York decision
10.1. Universities’ arbitrarily established Guidelines       

10.1.1. Following Alberta (Education) which showed the way how the rights of creators may be handled if educational institutions want to reduce their expenses, and the adoption of the Copyright Modernization Act which extended allowable fair dealing purposes to all kinds of educational activities without any limiting criteria, Canadian universities decided to make use of these developments and to alleviate – or at least substantially lessen – their budget by substantially  limiting the payment of  remuneration to the creators for the use of their works.  

10.1.2. On October 9, 2012, the Association of Universities and Colleges of Canada (AUCC) – which changed his name to “Universities Canada” in 2015 – published the following Guidelines:
1. Teachers, instructors, professors and staff members in non-profit universities may communicate and reproduce, in paper or electronic form, short excerpts from a copyright-protected work for the purposes of research, private study, criticism, review, news reporting, education, satire or parody.

2. Copying or communicating short excerpts from a copyright-protected work under this Fair Dealing Policy for the purpose of news reporting, criticism or review must mention the source and, if given in the source, the name of the author or creator of the work.
3. A copy of a short excerpt from a copyright-protected work may be provided or communicated to each student enrolled in a class or course:

(a) as a class handout

(b) as a posting to a learning or course management system that is password protected or otherwise restricted to students of the university

(c) as part of a course pack.
4. A short excerpt means:

(a) up to 10% of a copyright-protected work (including a literary work, musical score, sound recording, and an audiovisual work)

(b) one chapter from a book

(c) a single article from a periodical

(d) an entire artistic work (including a painting, print, photograph, diagram, drawing, map, chart, and plan) from a copyright-protected work containing other artistic works

(e) an entire newspaper article or page

(f) an entire single poem or musical score from a copyright-protected work containing other poems or musical scores

(g) an entire entry from an encyclopedia, annotated bibliography, dictionary or similar reference work

provided that in each case, no more of the work is copied than is required in order to achieve the allowable purpose.

5. Copying or communicating multiple short excerpts from the same copyright​-protected work, with the intention of copying or communicating substantially the entire work, is prohibited.

6. Copying or communicating that exceeds the limits in this Fair Dealing Policy may be referred to a supervisor or other person designated by the university for evaluation. An evaluation of whether the proposed copying or communication is permitted under fair dealing will be made based on all relevant circumstances.

7. Any fee charged by the university for communicating or copying a short excerpt from a copyright-protected work must be intended to cover only the costs of the university, including overhead costs.

10.1.3. It may be seen that the Guidelines – adopted unilaterally without any due negotiation with Access Copyright as the representative of authors of Canada and of other countries – have determined free use of the works of creators in truly “large and liberal” manner paying great attention that their “user rights” may prevail fully corresponding to their superior status over authors’ rights in accordance with the “teaching” of the SCC.  
10.1.4. In addition to the overly broad free uses claimed in the Guideless, two features deserves special attention. First, it is clear that the broad unremunerated uses of works extend intensive uses where there is no element of spontaneity; this is in particular clear in the case of the uses mentioned in points 3(b) and (c) of the Guidelines. Second, point 7 certainly could not pass “Nehru’s fairness test” (see above). It may be characterized in many different ways – more precisely that it is patently unfair – but hardly as fair that, in connection with the relevant activities, everybody receives remuneration (salaries or other payments) – teachers, instructors, professors and other staff members, such as the operators of the photocopying machines and those who prepare the copies for course packs or who upload the works on the “course management system”– everybody, except for the creators whose works are used for teaching. And all this in a way that the universities may even collect money for the copies of the works for which they do not pay anything, and not just the direct cost of copying but also what they pay for lighting, equipment, rent, heating, electricity; for everything. 
10.1.5. This is obvious on the basis of the meaning of “overhead costs” mentioned in point 7. According to the Oxford Dictionary the meaning of “overheads” is this: “overheads, such as lighting, equipment, and any little extras, are paid for out of a centralized fund”
 And the Cambridge Dictionary defines it in this way: „overheads: the regular and necessary costs, such as rent and heating, that are involved in operating a business”.
 
10.1.6. The Association of Community Colleges of Canada (ACCC) – now under its new name Colleges and Institutes Canada (CICan) – has issued similar Guidelines.
 
10.1.7. The universities began applying these Guidelines, including York University against which Access Copyright launched a lawsuit. 
10.2. Step towards re-establishment of fairness: the Federal Court’s decision in the York University case

10.2.1. After the adoption of the Guidelines by York University, Access Copyright launched a lawsuite to enforce the interim tariff issued by the Copyright Board on December 13, 2010 (and subsequently modified) in respect to copying activities in the period of September 1, 2011 to December 31, 2013. York, in its counterclaim, sought a declaration that any reproductions made fell within the Fair Dealing Guidelines it  had issued and  therefore  constitute   exception  as  “fair   dealing” under section 29 of the CCA. The declaration sought covered all reproductions of any  copyright-protected works made prior  to April  8, 2013 and thereafter, regardless  of whether such works were part of Access’s repertoire.

10.2.2. The Court summed up the key provisions of York’s Guidelines as follows:
1. Teaching Staff and Other Staff may copy, in paper or electronic form, Short Excerpts (defined below) from a copyright protected work, which includes literary works, musical scores, sound recordings, and audiovisual works (collectively, a “Work” within the university  environment  for  the  purposes  of research,  private  study,  criticism, review, news reporting, education, satire or parody in accordance  with  these  Guidelines.   [Definitions omitted]
2. The copy must be a “Short Excerpt”, which means that it is either:
10% or less of a Work, or

No more than:

a) one chapter  from  a book;

b) a single   article   from  a periodical;

c) an entire artistic work  (including  a painting, photograph, diagram, drawing, map, chart and plan) from  a Work containing   other  artistic works;
d) an entire single poem or musical score from a Work containing  other poems  or musical   scores; or

e) an entire entry from an encyclopedia, annotated bibliography,   dictionary  or similar   reference work,
whichever is greater.

3. The Short Excerpt in each case must contain no more of the work than is required in order to achieve the  fair  dealing purpose;
4. A single copy of a short excerpt from a copyright-protected work may be provided or communicated to each student enroled in a class or course:
a) as a class handout;
b) as a posting to a learning or course management system (e.g. Moodle or Quickr) that is password protected or otherwise restricted to students of the university;  or

c) as part of a course pack.

10.2.3. The Court noted that the amount of the material concerned “covers virtually all of York’s libraries and course content”.

10.2.4. The main findings of the Court were these: 

York’s…Guidelines are not fair in either their terms or their application. The Guidelines do not withstand the application of the two-part test laid down by Supreme Court of Canada jurisprudence   to determine this issue.
10.2.5. This finding has been adopted on the basis of the analysis of the six factors introduced in CCH, the summary of which is this:  
The character of the dealing factor is not particularly helpful on its own, but it becomes more meaningful when considered together with the other fairness factors. However, this wide ranging,  large  volume   copying  tends  toward unfairness.
Under the factor of the “amount of the dealing”, the Court had to consider  how much  of a work  was  copied  and  whether  the  delineated   allowable   amount   or “threshold”  under  the Guidelines   (10% of a book or articles  in  a journal,  etc.) is  fair.  This was a core area of focus in this case.

Quantitatively, the Guidelines set these fixed and arbitrary limits on copying (thresholds) without addressing what makes these limits fair.  The  fact  that  the  Guidelines could  allow  for copying of up to 100% of the work of a particular author, so long as the copying was divided up between  courses,  indicates   that  the  Guidelines   are  arbitrary  and  are not  soundly   based in principle…
York has not satisfied the fairness aspect of the quantitative amount of the dealing.  There is no explanation why 10% or a single article or any other limitation is fair.
Qualitatively, the parts copied can be the core of an author’s work, even to the extent of 100% of the work. No explanation is given for this provision of the Guidelines.  This is equally as unfair as the  quantitative  aspect.
In regards to “alternatives to the dealing”, York has not made out a case that there are no alternatives to its dealing. The dealing at issue includes copying entire required course readings (coursepacks) without  compensation  to the  author  or publisher, simply  because  such copying  can be done digitally with the product residing in a computer  database rather  than  on the  stacks  in  a library.
The  justification  of cheaper access cannot  be a determinative factor,  since  in  that  respect it  is  always  better for  users  to get for  free  that  which  they  have  had to pay for  in the past.
The effect of the dealing on the market is complicated in this case. It is  almost  axiomatic that allowing universities to copy for free which  they  previously  paid  for would  have  a direct and  adverse  effect  on writers  and  publishers.  In terms of a more thorough analysis of those impacts, I prefer the expert evidence of Dobner over that of Chodorowicz and Davidson, whose evidence did not survive cross-examination. Dobner’s evidence shows the nature and extent of the adverse impacts…
The question of impacts on the market from a broader perspective is more complicated because of the multitude of factors impacting publication generally.   This   whole  field   is  in  flux with  the  transition  over  the  last  decade to  digitalization,   increased  peer-to-peer sharing,   and  the use  of databases and  programs  as a means  of distributing  materials  to students  (such  as Moodle). It would be impossible to isolate each factor and separately weigh its contribution to market impacts. It is sufficient here  for  Access  to  prove,  as it  has,  that  the  market  for  the  works (and physical  copying  thereof)  has decreased because  of the  Guidelines,   along  with  other  factors.
 [Emphasis added.] 

10.2.6. The Court has mentioned as a further factor of fairness – more precisely, in the given case, of unfairness – that “York has made no real effort to review, audit, or enforce its own Guidelines. As became evident, educational efforts on setting their copyright rules were insufficient because there was no effective compliance mechanism. Even professors operating outside of the Guidelines were not held accountable.  The complete abrogation of any meaningful effort to ensure compliance with the Guidelines   – as if the Guidelines put copyright compliance on autopilot – underscores the unfairness of York’s Guidelines.”

10.2.7. As quoted above, the Court has found the analysis of the impact of the Guidelines on the use of works presented by Michael Dobner, PricewaterHouse expert. It is worthwhile quoting the summary of his opinion presented – and accepted as a basis of its decision by the Court – because it proved that the massive free unremunerated use of works seriously conflicts with normal exploitations of works, and thus it is in conflict with the three-step test under the international treaties to which Canada is party. Furthermore, it also dramatically reduces creativity and publishing activity:
The post-secondary educational publishing industry in Canada, which  has  been facing numerous challenges in recent years, cannot withstand the adoption of the Guidelines   without  significant  adverse  impacts  on the works it  produces…

[T]he  estimated  result  of full  adoption  of the Guidelines by post-secondary  institutions   in  Canada  (outside  of Quebec)  would  be annual loss  of licensing  royalties  in  the  range  of $10,041,000 to  $14,675,000. York’s share of that amount would be $800,000 to $1,285,000.

Since the introduction of the Guidelines, there has been an acceleration in the decline in sales of works produced by content producers for the post-secondary market.

Since the introduction of the Guidelines, there has been a transfer of wealth from content producers to content  users,  somewhat  offset  in  the  short-term  by an increase  of prices  for  published  works.

The adoption of the Guidelines  by York and other  post-secondary institutions  has led to a lack of transparency regarding copying activities, meaning that  content producers  are  unable  to  effectively   detect infringement   or to  assert their intellectual  property  rights  in  a meaningful  way.  Evidence   suggests   that this has led to an atmosphere in which copying in excess of the Guidelines occurs and is tolerated by the institutions…
The likely long-term  impacts of the adoption of the Guidelines are that:

· Some SME publishers producing educational  content  are expected to exit the business;
· Creators are expected to reduce the number of works they create, the time they  spend creating,  and  the  focus  on post-secondary educational content;
· Content producers are expected to produce less content and invest less in the Canadian market. In particular, they will reduce product offerings for subjects without sufficient scale, demand, and  requirements  for  current content;
· Continued decline in sales will force  publishers  to increase  prices  to offset loss  of economies   of scale; and,
· Users of post-secondary educational content will be faced with deterioration in the quality, diversity, and ingenuity of works in certain subjects, as well  as higher  prices…
· Negative  impacts  will  likely emerge  in  the  long  run, including: loss  of high   paying jobs, reduced  investment  that  will  limit   productivity  growth, a shift in some areas from content production in Canada to imported content,  and a consolidation in the post-secondary educational market (i.e. large, mostly  foreign-based  publishers).

10.2.8. The Court has also referred to some basic observations of Dobner about  the role of collective management organizations: “An aspect of copyright, a right recognized  by the  Supreme  Court  of Canada as a shared right, is the encouragement and incentive to produce new, original,  and creative works. Part of that incentive is the compensation to be paid to creators. Copyright collectives reduce the transaction cost associated with  administering  copyright   while   ensuring   that  owners  (creators)  are remunerated for  use  of their works.”

10.2.9. The Court agreed with Access Copyright that “in considering  the ‘effect of the  dealing’ as part of the Court’s overall assessment of fairness,  the Court should consider  all actual and likely  impacts on all original content contributors,  both publishers  and  creators, who contribute works that are used and copied under the Guidelines in the post-secondary educational market, including whether the copying acts as a substitute for  the  original work”.
 
10.2.10. The Court also pointed out the difference between two categories of users of works; between those who perform restricted acts (in the given case, the universities carrying out reproduction, distribution and interactive making available works to the public), on the one hand, and on the other hand, end users (who do not carry out restricted acts; in the given case, students who obtain copies for non-commercial research or their personal use against direct or indirect payment to the universities):       
There is a certain degree of overlap in the case law between the purpose at stage one (“allowable purpose”) and the purpose of the dealing as one of the stage two factors.  However, the stage two purpose consideration examines matters from the users’ perspective.  In this case, there are two users – the university which is assembling material, copying, and distributing the material as the publisher, and the student who is the end user of the material.

The goal of the dealing was multifaceted. Education was a principal goal, specifically education for end user. But the goal of the dealing was also, from York’s perspective, to keep enrolment up by keeping student costs down and to use whatever savings there may be in other parts of the university’s operation.

10.2.11. Congratulation judge Michael L. Phelan for having found and dared to state what is obvious!
XI. Concluding remarks: options to eliminate the conflict of the Canadian copyright law with the international treaties  
1) As a consequence of the way the SCC has introduced and applied the “user rights” doctrine and the principle of “large and liberal” interpretation of fair dealing and other exceptions, the Canadian copyright law has got into conflict with the three-step test under Article 9(2) of the Berne Convention, Article 13 of the TRIPs Agreement, Article 10 of the WCT and Article 16 of the WPPT. The conflict has been aggravated by the extension of allowable fair use purposes to education without any specification. 
2) In order to bring education – and also research – as allowable fair use purposes into accordance with the first condition of the three-step test (according to which exceptions and limitations may only be applied in certain special cases), the scope of the purposes should be limited by appropriate criteria (as the legislative history of the treaties also requires it, and as it may be seen in the copyright laws of the major trading partners of Canada). 
3) It would be necessary to insert in section 29 of the CAA on fair dealing for educational purposes the criterion that it only applies for non-commercial purposes (see e.g. section 32 of the United Kingdom’s C.D.P.A). This criterion is quite frequent in the provisions of national laws concerning educational exceptions (see also the Japanese and Russian laws discussed above).  It has a somewhat similar effect that point (1) of section 107 of the US Copyright Act – on the first fair dealing factor – refers to uses “of a commercial nature or… non-profit educational purpose” [emphasis added] as two opposing criteria from the viewpoint of fairness.  
4) A further desirable criterion would be – in accordance with Article 10(2) of the Berne Convention and as also provided in the section 32 of the C.D.P.A. – that fair dealing for education is limited for the sole purpose of illustration for instruction. This also relates to the decisive difference between spontaneous uses for illustration, in particular for classroom teaching which, along with de minimis cases, truly justifies the application of exceptions. 
5) It seems more difficult to eliminate the conflict of the SCC’s “user rights” doctrine and the principle of “large and liberal” interpretation of fair dealing and other exceptions – and the way it applies the six factors introduced in CCH – with the three-step test.   Statutory codification of the fair dealing factors in accordance with the treaty obligations might be a solution.
6) It is not clear whether it might be helpful to refer in the relevant provisions of the CAA to the conditions to be fulfilled by virtue of at least the second and third steps of the three-step test (under which an exception must not conflict with a normal exploitation of works and must not unreasonably prejudice the legitimate interests of authors and other owners of copyright). Such a solution may be justified, inter alia, by the fact that the SCC has declared that, although the negative effect of fair dealing on the market (that is, on normal exploitation of works) is a factor to be considered, it is not decisive.  This tends to be in conflict with the second criterion of the three-step test.  It would be desirable to eliminate such a conflict with Canada’s obligations under the international treaties through statutory correction.
7) There are various national laws where the criteria of the three-step test are included to control the application of exceptions and limitations. Article 5(5) of the EU Information Society Directive is an obvious example. The provisions of Article 51(1) of the Japanese Copyright Act on exceptions for non-profit educational institutions – as mentioned above –  also contains a proviso in accordance with the third criterion of the step: “provided that such reproduction does not unreasonably prejudice the interests of the copyright owner”. And Article 35-5 of the Copyright Act of the Republic of Korea on fair use, begins with a proviso which practically corresponds to the second and third criteria of the test: “Except Articles 23 through 35-2 and 101-3 through 101-5, and unless otherwise being in conflict with usual use of copyrighted works nor doing unfair harm to legitimate interest of the author,” [Emphasis added.]
-.-.-.-.-.-.-.-.-
( Member of the Hungarian Copyright Council, former Assistant Director General of the World Intellectual Property Organization (WIPO).    


� There was not yet at that time a European Union, and my country was not yet a member of the Communities. 


� CCH Canadian Ltd v. Law Society of Upper Canada, [2004] 1 SCR 339 (hereinafter: CCH). 


� Alberta (Education) v Canadian Copyright Licensing Agency (Access Copyright), 2012 SCC 37, [2012] 2 SCR 345 (hereinafter: Alberta (Education)). 


� Canadian  Copyright  Licensing  Agency (Access Copyright) v. York University, 2017 FC 669 (herinafter: York University).


� The Convention was signed on May 23, 1969, and entered into force on January 27 1980, after that 35 countries had deposited their instrument of ratification or accession, among them Canada which acceded to the Convention on October 14, 1970.  On March 10, 2018, 117 countries are party to the Convention. The United States signed but has not ratified it. Nevertheless, the provisions of the Convention – in particular, its articles on interpretation of treaties – are regarded as a codification of generally recognized customary rules also by countries not party to it.  


� These are the basic provisions of the Convention on interpretation of treaties. Article 33 on interpretation questions in case of treaties adopted in different official languages in parallel is not quoted, because in the context of the issues covered by this paper it is not relevant.  


� See Article  9.1 of the TRIPs Agreement and Article 1(4) of the WCT.


� The emphasis is on the protection of authors’ right as also in the case of Article 27(2) of the Universal Declaration of Human Rights on authors’ rights as human rights. However, the second sentence of Article 2(6) of the Berne Convention clarifies that the rights protected also apply to successors-in-title of authors such as their heirs and as publishers on the basis of contracts concluded with the authors.      


� As quoted and discussed below, Article 10(2) of the Berne Convention on specifically provided exception for illustration for teaching, reads as follows: „It shall be a matter for legislation in the countries of the Union, and for special agreements existing or to be concluded between them, to permit the utilization, to the extent justified by the purpose, of literary or artistic works by way of illustration in publications, broadcasts or sound or visual recordings for teaching, provided such utilization is compatible with fair practice. [Emphasis added.] In the Convention, similar language is used in provisions on exceptions and limitations. In paragraph (1) of the same Article 10, also the adjective „permissible” is used concerning exceptions for quotations.    


� As also quoted and discussed below, Article 13 of the TRIPs Agreement on „Limitations and Exceptions” begins in this way: „Members shall confine limitations or exceptions to exclusive rights to special cases…” [Emphasis added.] 


� This does not mean that, where an exception or limitation is applicable in a limited special case under certain conditions, it would be supposed – or normally even would be allowed – to be further limited on the basis of some principle of „restrictive” interpretation even where such a special case is involved and the conditions are fulfilled. Of course, it is also true that no exception or limitation may be applied where it would not be in accordance with the specific conditions prescribed in the treaties and the three-step test.      


� Théberge v Galerie d’Art du Petit Champlain Inc. [2002] 2 SCR 336 (hereinafter: Théberge).





� It is to be noted that an agreed statement concerning Article 10(2) of the WCT confirms the principle of “unchanged balance,” since it reads as follows:  “It is understood that Article 10(2) neither reduces nor extends the scope of applicability of the limitations and exceptions permitted by the Berne Convention.”


� For the description of the preparatory work of Article 9(2) of the Convention on exceptions to or limitations of the right of reproduction (and paragraph (1) of the Article on the right of reproduction itself), see Guide to the Copyright and Related Rights Treaties Administered by WIPO and Glossary of Copyright and Related Rights Terms, WIPO publication No. 891 (E), 2003 (hereinafter: WIPO Guide and Glossary), pp. 54 to 57. 


� It was only in the old – now out-of-date – WIPO Guide to the Convention that an unofficial title was included for Article 9(2) “Exceptions”; see Guide to the Berne Convention, WIPO publication No. 615(E), 1978, p. 55.  


�  Article 30 of the Agreement in regard to which, the three-step test was interpreted for the first time by a WTO dispute settlement panel reads under the title of Exceptions to Rights as follows: 


Members may provide limited exceptions to the exclusive conferred by a patent, provided that such exceptions do not unreasonably conflict with a normal exploitation of the patent and do not unreasonably prejudice the legitimate interests of the patent owner, taking into account of the legitimate interests of the third parties. (Emphasis added to highlight the structure of the provision.) 


� Article 10 of the WCT provides as follows:


“(1) Contracting Parties may, in their national legislation, provide for limitations and exceptions to the rights granted to authors of literary and artistic works under this Treaty in certain special cases that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author.


“(2) Contracting Parties shall, when applying the Berne Convention, confine any limitations or exceptions to rights provided for therein to certain special cases that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author.” (Emphasis added to highlight the structure of the provision). Paragraph (2) refers to limitations or exceptions provided for in the Berne Convention. This does not allow any interpretation other than that the three-step test – or at least its second and three criteria – must be taken into account also for the application of the specific exceptions and limitations provided in the Convention.  


� WT/DS114/R of 17 March 2000 (Canada – Patents) – (hereinafter: patent report)


� WT/DS160/R of 15 June 2000 (USA – Copyright) – (hereinafter: copyright report).


� The patent panel has adopted a report which states that, by virtue of Article 30 of the TRIPs Agreement any acts may be performed during the patent term (including complete production runs) that are necessary for obtaining a market approval for generic pharmaceutical products in order that its production may begin immediately after the expiry of the term of protection (contrary to the position of the European Communities which had initiated the case and according to which only laboratory experiments would have to be allowed).  The copyright panel also has determined on the basis of Article 13 of the Agreement the scope of exceptions to performing rights in a broader manner than what is generally the case, e.g., under European copyright laws.    


� See the definitions under the title „Exceptions and limitations” in WIPO Guide and Glossary, pp. 286-287.    


� Copyright report, para.  6.97.


� There are a plethora of online synonym-antonym dictionaries where this may be checked; I do not extend the volume of the paper with page-long footnotes referring to them.


� Patent report; para. 7.30. 


� See Records of the Intellectual Property Conference of Stockholm, June 11 to 14, 1967, WIPO, 1971 (hereinafter: Records of the Stockholm conference), pp. 1145-1146. A group of academics has suggested in the so-called “Munich Declaration” that the three-step test may be applied in a way that none of the three criteria have to be “prioritized” and decisive (on the understanding that one of them – in particular, the second one on no conflict with a normal exploitation – may be disregarded and an exception or limitation may still be applied). This idea is in obvious conflict with the nature and structure of test provided in the relevant treaty provisions and with the corresponding agreed statement. Thus, the majority of internationally recognized copyright experts has not signed and has rejected the “Declaration.” The two above-mentioned WTO panels also have applied the three-step test in the prescribed step-by-step manner as have national courts too. They have proved that the intended “judicious” way applying the test may follow from an adequate interpretation of the three criteria and there is no need to invent a new test that neglects the treaty provisions and their negotiation history.  For further details this, see Mihály Ficsor: “� HYPERLINK "http://www.copyrightseesaw.net/archive/?sw_10_item=15" �Munich Declaration on the Three-step Test - Respectable Objective, Wrong Way to Try to Achieve It�.” at � HYPERLINK "http://www.copyrightseesaw.net" �www.copyrightseesaw.net� (hereinafter: Ficsor).   


� Patent report, para. 7.20. 


� (Footnote in the original text) Appellate Body Report on United States – Standards for Reformulated and Conventional Gasoline, adopted on 20 May 1996, WT/DS2/AB/R, p. 23.


� Copyright report, para. 6.97. 
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