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1.                            INTRODUCTION 

Rapid growth in the distribution and use of copyright-protected content in the digital sphere has put pressure on existing legal frameworks in general, and on the right of communication, including interactive making available, to the public, in particular. While this is a worldwide phenomenon, the lion share of use via on-line intermediaries, has been within developed markets of industrialized countries, in particular in European Union and the United States. These economies are at the centre of legislative developments and case law evolution in the field determining the way the relevant international norms are interpreted and applied. 

Within the EU, recent case law on the right of communication to the public has had significant impact.  The introduction of the ‘new public’ theory in certain judgements of the Court of Justice of the European Union (CJEU), such as in particular in the SGAE case
, its ‘correction’ by the ‘specific technical means’  theory in the  TvCatchup case
, “colorized” by some not-quite-fortunate statements in the SCF case
, and further ‘developed’ by the ‘restricted access’ theory in the Svensson case
 , the BestWater case
 on hyperlinking and embedding and the Reha Training case
 on retransmission, have had dramatic implications for the remuneration of copyright holders. In the Reha Training case, the referring court’s questions offered good chance for corrections and the Advocate General’s opinion presented useful arguments encouraging the Court to make use of the opportunity (although not in respect of all the issues, in particular not concerning the “new public” theory), but the Court’ judgment has not lived up to the expectations. In contrast, the GS Media
 case, another chamber of the CJEU at least has rectified the inexplicable extremism of the BestWater order in which the Court went so far as stating that, on the basis of the joint application of the “new public” and “specific technical means” criteria, it was obvious that the right of communication to the public was not infringed where a company made available, without authorization, on its websites for fully commercial purposes an audiovisual work the rightholder of which happened to be its competitor. (It is noted, however, that certain aspects of the GS Media judgement are also problematic; in particular the unnecessary mixing up of knowledge criteria of infringements with profit-making objective, which is not a definitional element of the concept and right of communication to the public.)                

In the United States, though the broad language of the law may be regarded to cover interactive on-line transmissions, there is no explicit provision on the right of making available to the public.  The provisions on the rights of distribution and public performance are supposed to take care of it. The US Supreme Court decision in the Aereo case
, in which the Court stated that the defendant had performed copyright-protected works publicly (transmitted to the public) did not completely resolve the ambiguity concerning the scope of acts that are subject to a rightholder license. Therefore, the US Copyright Office has initiated a broad public consultation on the concept of making available to the public
 and the report published by the Office proves that the US Government and Congress were right when they considered that the existing norms of the Copyright Act are suitable to duly implement the provisions on the right of (interactive) making available to the public – both as included in the broader right of communication to the public under Article 8 of the WIPO Copyright Treaty (WCT) and as provided separately in Articles 10 and 14 of the WIPO Performances and Phonograms Treaty (WPPT).      

This study concentrates on key practical problems of interpretation and application of the right of communication (including making available) to the public. Apart from this Introduction (Chapter 1), the paper includes eight analytic chapters. The chapters are connected by the common topic – the concept and right of communication (including making available) to the public – but they have been written in a way that they may be used also separately where the specific issues covered by the different chapters are to be addressed. 
The basic topic of Chapter 2 is the erroneous “new public” theory and its “corrections” by the not-too-much-more fortunate “specific technical means” and “restricted access” theories (that is, the SGAE – TvCatchup – Svensson triptych) and with the strange results of the application of such theories in the  BestWater rectified somewhat later by the GS Media judgement.  In view of the defective concepts adopted by the CJEU in these cases, it is necessary to also use this chapter to discuss and rebut certain theories presented by a CJEU judge (hopefully not shared by the Court in general), according to which, in the name of the concept of “autonomous” EU law, the CJEU may disregard international norms binding the EU and its Member States.. The chapter also includes suggestions on how it might be guaranteed that the CJEU be prevented from committing such obvious errors as the invention of the “new public” theory. Finally, reference is made to a proposal worked out in France aimed at re-establishing the compliance of the EU law with the relevant international treaties binding the EU and its Member States,. 
Chapter 3 deals with an issue that is partly discussed in Chapter 2 in respect of the “new public” theory; namely, with the question of exhaustion of rights. The question of “online exhaustion”, has emerged also in broader context.  In UsedSoft
, the CJEU de facto amended the Computer Programs Directive
 retrospectively by reading into it certain provisions that are not contained in it. On that basis, the Court stated that Article 3(3) of the Information Society Directive
 – which clarifies that there is no online exhaustion – does not apply to computer programs.  The practical result of such amendments of the Computer Programs Directive (and through it, indirectly, of the Information Society Directive) may not be regarded detrimental from the viewpoint of the rights in “traditional” categories of works and might seem to be acceptable in view of the utilitarian functions of computer programs. However, in the case of traditional categories of works – musical works, e-books, audiovisual works, etc. – the effect of exhaustion of the right of communication to the public (in particular its interactive making available form along with the related acts of reproduction) would result in violation of the relevant international and EU norms, under which such exhaustion does not exist. It might create serious conflicts with the normal exploitation of works and objects of related rights and would prejudice in an unreasonable manner the legitimate interests of authors and other owners of rights. In the US, such kind of exhaustion of rights has been rejected in the well-argued ReDigi order
, and it is hoped that the Allposters judgment
 of the CJEU may also be interpreted in that way. It would be, however, desirable to confirm this clearly. Unfortunately, however, a newer amendment by the Court of the EU law (the Rental, Lending and Related Rights Directive
 and the Information Society Directive) in the Stichting Leenrecht  case
 may raise renewed doubts also in this respect.  
In Chapter 4, the concept of “public” is reviewed. This is done separately because – in contrast with the concept and right of communication to the public – its definition may not be directly deduced from the text and negotiation history (“preparatory work”
) of the international treaties. At the same time, there are international standards and best practices regarding this concept – duly reflected in official WIPO documents and national laws – which would require the application of a concept broader and qualitatively better determined than what the CJEU has adopted on the basis of an old and out-of-date WIPO Glossary. This has not created a serious problem in certain judgments but, in the SCF, case it has. In that case, if the Court had applied the broader and qualitatively duly determined concept of “public” – in accordance with the said documents adopted by competent WIPO bodies and the new up-dated WIPO Glossary reflecting the position thereof – the judgment would not have gotten into apparent conflict with recital (23) of the Information Society Directive (stating that the right of communication to the public “should be understood in a broad sense”).                                       
Chapter 5 discusses multiple problems that the SCF judgment has raised. Of those problems, the application of a closed and exclusively quantitative concept of “public” is only one – although a major one. The judgement covered also such questions (and offers erroneous or, at least, misleading answers thereto) as the role of profit-making objective of users, the attitude of the members of the public from the viewpoint of the concept of communication, and alleged different concepts of communication to the public depending on whether it is applied for copyright or for related rights and for an exclusive right or for a mere right to remuneration. These issues are analysed in the light of the Reha Training case in which, as mentioned above, the referring court offered chance to (in a way, invited to) the Court – and the opinion of the Advocate General encouraged this – to make corrections in regard to these issues (as well as to the concept of “public” mentioned above) but the Court unfortunately has not made use sufficiently of the opportunity.  
Chapter 6 deals with the question of acts of communication to the public in which different actors play roles in the process as a result of which works become receivable by the public. This is discussed, inter alia, in the light of certain documents discussed and approved by competent WIPO bodies during the “guided development” period in the 1980s and of the Airfield
 and SBS Belgium
 judgments of the CJEU. 

In Chapter 7, the implementation of the right of making available to the public as a “sub-right” of the overall right of communication to the public in various key countries is reviewed. Special attention is paid to the question of completion of acts of making available, which, contrary to certain erroneous theories, takes place already in the stage of uploading of a work in a way that member of the public may access to them. Nevertheless, in the US, some unjustified doubts have emerged whether or not the current text of the Copyright Act is suitable for due application of this right. According to some theories, an act of communication to the public is only completed if actual transmission takes place. In the Chapter, reference is made to a recent report published by the US Copyright Office which proves that those theories are badly founded (expressing the hope that the court practice may be corrected, but as an alternative also suggesting a possible legislative intervention to make the legal situation   unambiguous).   
Chapter 8 deals with the copyright issues raised by the application of “cloud” technology and in particular regarding the status of “one-to-one” transmissions between “personal” storage spaces and the users of a cloud service. There were certain court decisions – the most well-known adopted in the Cablevision (or Cartoon Network)
 case in the US – which were based on the erroneous idea that, in such a case, the public nature of the transmissions was missing and therefore they were not covered by copyright. Fortunately, the US Supreme Court in its above-mentioned Aereo decision has corrected this theory and found that Aereo is not "simply an equipment provider," but it is an "overwhelming likeness to cable companies" that "performs petitioners' works 'publicly.” The courts of other countries and, in Europe, also the CJEU in its TvCatchup ruling have qualified this kind of “one-to-one” transmissions as   acts of communication to the public. It is hoped that this interpretation continues being applied everywhere.   
Chapter 9 concentrates on the role of online intermediaries with special attention to the borderline between activities only relevant from the viewpoint of secondary liability and other activities suitable to trigger direct liability. It is pointed out that there are “false intermediaries” misusing the “safe harbour” provisions of the Electronic Commerce Directive
 since their services are not only of technical, automatic and passive nature; they proactively intervene in the process of communication, much more than, e.g. cable systems do in case of retransmission of broadcast works (in the case of which, under the international treaties and EU norms, it is beyond any doubt that they perform acts of communication to the public). In this connection, it is reviewed how a recent proposal worked out under the aegis of the French Ministry of Culture proposed the adaption of EU norms concerning such “false intermediaries”  by amending the Information Society Directive to recognize what they truly are: organizers communicating works to the public together with the users of their systems, and it is discussed how this idea has appeared in a somewhat different way in the draft Directive on copyright in the Digital Single Market; in particular in its promising Article 13, which contains provisions obligating “false intermediaries” which, in fact, perform acts of communication (making available) to the public to conclude contracts with authors and other rightholders and to cooperate with them to prevent infringement of their rights in specific cases identified by them.  
2.                 THE ERRONEOUS “NEW PUBLIC” THEORY OF THE CJEU, FAILED ATTEMPTS AT CORRECTING IT BY THE “SPECIFIC TECHICAL MEANS” AND “RESTRICTED ACCESS” THEORIES – AND THE IDEA OF CORRECTION BY LEGISLATIVE MEANS     
2.1.                 INTRODUCTORY REMARKS

Roman Herzog – whose opinion might hardly be considered as irrelevant, since he was the President of Germany – and before that the President of the German Constitutional Court – who also acted as the Chairman of the convention drafting the EU Chapter of Fundamental Rights – wrote this in a paper co-authored with Lüder Gerken
:    

„The cases described show that the ECJ deliberately and systematically ignores fundamental principles of Western interpretation of law, that its decisions are based on sloppy argumentation, that it ignores the will of the legislator, or even turns it into its opposite, and invents legal principles serving as grounds for later judgements. They show that the ECJ undermines the competences of the member states even in the core fields of national powers.”

Those who have read that paper certainly agree that the cases reviewed in it may have justified such a strong criticism. However, it was published in 2008 and it mainly concerned certain human-rights-related cases (it may be remarked, of course, that human-rights issues are also frequently dealt with in copyright judgements). Since then, the authors’ opinion may have also changed. Thus, one may ask whether it is justified to quote it in connection with copyright judgements of the CJEU adopted in the meantime. It seems that no simple answer may be given to this question.  
As regards the Court’s copyright practice, it deserves to be defended against this kind of sweeping criticism. It would be an exaggeration to characterize it in such overly negative terms. A number of copyright judgments of the CJEU are in accordance with the international treaties and the EU law; they are based on logical arguments and contain adequate rulings. 
It is true, however, that – unfortunately – there are also several judgments in which the negative features described by Roman Herzog and Jürgen Gerken may be recognized. The judgments in which the “new public” theory appeared and then applied as “settled case law’ – along with similar “settled case law” of the “specific technical means” and “restricted access” theories – belong to this category. Regarding these judgments, it seems justified to state that: (i) certain basic errors have occurred because the CJEU has not applied the generally recognized principles of interpretation of legal norms; (ii) it has followed partly from this that the Court’s findings contain arguments that would not stand a serious scrutiny; (iii) the Court has ignored not only the will of „legislators” (in this case, those who have adopted the relevant international treaties and EU norms) but also the provisions in which the “will” is expressed in an unequivocal manner; and (iv) through this, the Court de facto has done something for which it does not have competence: it has not just interpreted and applied the international and EU norms but also have amended them. 

It is to be noted, however, that as discussed below, the CJEU cannot be necessarily blamed for the errors, since many of them, to a great extent, were due to the deficient procedural rules of the preliminary ruling system which do not guarantee that the Court adopt sufficiently informed judgments. 

2.2.                 “NEW PUBLIC” THEORY: DE FACTO AMENDMENT OF ARTICLE 3(1) OF THE INFORMATION SOCIETY DIRECTIVE IN CONFLICT WITH RECITAL (23) OF THE DIRECTIVE AND ARTICLE 8 OF THE WCT. 
The “new public” theory, in the SGAE ruling of the CJEU, is presented in this way:

40  It should… be pointed out that a communication made in circumstances such as those in the main proceedings constitutes, according to Article 11bis(1)(ii) of the Berne Convention, a communication made by a broadcasting organisation other than the original one. Thus, such a transmission is made to a public different from the public at which the original act of communication of the work is directed, that is, to a new public. (Emphasis added.) 

The statement in the second sentence is an obvious non sequitur inference.. The Berne Convention does not speak about communication to a “new public”; or about “a public different from the public at which the original act of communication of the work is directed”.  
Article 11bis(1)(ii) of the Convention also quoted by the CJEU reads as follows:  [a]uthors of literary and artistic works shall enjoy the exclusive right of authorizing:… any communication to the public by wire or by rebroadcasting of the broadcast of the work, when this communication is made by an organization other than the original one”; (emphasis added). The meaning of this text could not be clearer: the only condition is that the retransmission or rebroadcasting is made by an organization other than the original one.  There is no hint to any other criteria, such as a different or new public. The retransmission or rebroadcasting may be made to the same public; it may be made to a part of the same public only, it may be made to the same public or a part thereof along with a public not covered by the original broadcast), and it may be made truly to a new public. All these cases are covered without any doubt whatsoever by Article 11bis(1)(ii) of the Berne Convention. It is an obligation under the Convention and (due to the inclusion of its substantive norms by reference) also under the TRIPS Agreement and the WCT to grant exclusive right in regard to all these acts of retransmissions (subject to possible limitations under in Article 11bis(2) of the Convention which however does not allow excluding these acts from the coverage of the right; a limitation must go along with equitable remuneration for the authors and other owners of rights).               

herefore, what the Court interpreted and “applied” was not Article 11bis(1)(ii) the Berne Convention but such a version amended by itself: 
“Authors of literary and artistic works shall enjoy the exclusive right of authorizing:… any communication to the public by wire or by rebroadcasting of the broadcast of the work, when this communication is made by an organization other than the original one, provided that the retransmission or rebroadcasting of the broadcast work is made to a public different from the public at which the original act of communication of the work is directed, that is, to a new public.“ (Emphasis added.) 

It goes without saying that the CJEU did not have competence to amend the Convention in this way, and then to apply it on the basis of the amended text. It is also worthwhile noting that there is no word, no suggestion, no hint in the judgments that Article 11bis(1) of the Convention would be “out-of-date”, “ambiguous” and therefore “inopportune”.
 In fact, as discussed below, the Court had found the Berne provisions so  clear and unambiguous that it did not analyse them at all in accordance with the rules of interpretation of international treaties
 (and legal norms in general). It left itself to a single comment in a publication of WIPO, the organization administering the Convention, believing that it was a definition based on a thorough interpretation of Article 11bis representing the position of the Organization (but, as discussed below, no aspects of such a belief happened to be well-founded).      
The Court did not refer either to any possible reason due to which this narrowing of the concept of communication to the public would have been necessary to protect the “autonomy” of EU law. This was normal since there is no element of the EU law that would justify any such narrowing.  
Article 3(1) of the Information Society Directive, has transposed Article 8 of the WIPO Copyright Treaty (WCT) on a broad right of communication to the public (also covering interactive making available to the public) in this way: 

Member States shall provide authors with the exclusive right to authorise or prohibit any communication to the public of their works, by wire or wireless means, including the making available to the public of their works in such a way that members of the public may access them from a place and at a time individually chosen by them.
What is prescribed in recital (23) of the Information Society Directive confirms that the limitation  of this right by introducing certain conceptual criteria narrowing its scope of application is not allowed:    

This Directive should harmonise further the author's right of communication to the public. This right should be understood in a broad sense covering all communication to the public not present at the place where the communication originates. This right should cover any such transmission or retransmission of a work to the public by wire or wireless means, including broadcasting. (Emphasis added.)       

The CJEU – with its various theories, in particular with the “new public” theory – has gotten into conflict with this confirmation of what has already followed otherwise clearly from the very text of Article 3(1) of the Information Society Directive. 
2.3.                  THE “NEW PUBLIC” THEORY RESULTING IN EXHAUSTION OF THE RIGHT OF COMMUNICATION TO THE PUBLIC - IN CONFLICT WITH

                       THE INTERNATIONAL TREATIES AND AN EXPLICIT PROVISION OF IN THE EU LAW 
One might try to invent some new concept or new name for what happens to the right of communication to the public as a result of the application of the “new public” theory, if he or she  would like to avoid calling it exhaustion of rights, but such attempt would be in vain. If a right, upon is application in a certain way in a certain context, ceases to be applicable in that way and in that context, it is exhausted.   
Since exhaustion of rights is only applicable for the right of distribution, its extension to the right of communication to the public is in conflict with the international copyright treaties and the Information Society Directive. The more so because the latter, in its Article 3(3), states explicitly: “[t]he rights referred to in paragraph 1 [communication to the public, including making available to the public] and 2 [making available to the public] shall not be exhausted by any act of communication to the public or making available to the public as set out in this Article.” This is further discussed in Chapter 3 below in the light of the CJEU’s ambiguous case law on the question of “digital exhaustion” of rights. 

2.4.                  SOURCE OF THE ERRONEOUS “NEW PUBLIC” THEORY: USING A COMMENT IN AND OUT-OF-DATE PUBLICATION AS MAIN SOURCE OF INTERPRETATION – AND MISUNDERSTANDING IT    
The CJEU has recognized that WIPO publications – although not being legally binding – are suitable to “shed light” to the meaning of terms used in the treaties administered by the Organization. There is no problem with this; WIPO’s documents and publications may really serve as useful assistance for the interpretation of the treaties. However, the Court not only has used an old WIPO publication as an assistance to interpret the Berne Convention. It has completely spared any efforts of trying to interpret the relevant provisions of the Convention in any other way in accordance with the established and generally accepted principles of interpretation of international treaties and legal norms in general. 

The fact that the Court has based its interpretation exclusively on what it found in an old and out-of-date WIPO publication is reflected in the following paragraphs of the SGAE judgment:   

41      As is explained in the Guide to the Berne Convention, an interpretative document drawn up by the WIPO which, without being legally binding, nevertheless assists in interpreting that Convention, when the author authorises the broadcast of his work, he considers only direct users, that is, the owners of reception equipment who, either personally or within their own private or family circles, receive the programme. According to the Guide, if reception is for a larger audience, possibly for profit, a new section of the receiving public hears or sees the work and the communication of the programme via a loudspeaker or analogous instrument no longer constitutes simple reception of the programme itself but is an independent act through which the broadcast work is communicated to a new public. As the Guide makes clear, such public reception falls within the scope of the author’s exclusive authorisation right.

42      The clientele of a hotel forms such a new public. The transmission of the broadcast work to that clientele using television sets is not just a technical means to ensure or improve reception of the original broadcast in the catchment area. On the contrary, the hotel is the organisation which intervenes, in full knowledge of the consequences of its action, to give access to the protected work to its customers. In the absence of that intervention, its customers, although physically within that area, would not, in principle, be able to enjoy the broadcast work. (Emphasis added; in the case of the term “new public”, also by underlining.) 

As it can be seen, the term “new public” appears in paragraph 41 of the judgment in this way: “According to the Guide, if reception is for a larger audience, possibly for profit, a new section of the receiving public hears or sees the work and the communication of the programme via a loudspeaker or analogous instrument no longer constitutes simple reception of the programme itself but is an independent act through which the broadcast work is communicated to a new public” (emphasis, and to term “new public” double emphasis, added). 
One of the basic problems – or maybe the most basic one – was that nobody who would have been responsible to do so has informed the Court what kind publication it had relied on. The Guide was not the current WIPO Guide to the Berne Convention published in 2003
 based on a thorough analysis and truly intended to serve as a basis for interpretation and application of the Convention, but an old and out-of-date book published a quarter-of-a-century before, in 1978
, as the Forward stressed it: as introductory information for developing countries faced with the task of establishing a copyright system; therefore written “in a simple style”.          
It is important to note that, as pointed out above, the Court has not analysed the text of the relevant provisions of Article 11bis(1) of the Berne Convention or other sources of interpretation such as the records reflecting negotiation history. It has simply summarized some comments contained in the old WIPO Guide and based its interpretation merely – and directly – on them. The sentence at the end of paragraph 41 of the SGAE judgement reads as follow: “As the Guide makes clear, such public reception falls within the scope of the author’s exclusive authorisation right”. (Emphasis added.) Although, in this case, the Court refers to a correct statement in the old Guide, the sentence is telling in a strange respect: it confirms that the Court has trusted itself exclusively on what was included in the old Guide: the CJEU has not stated what it found in the relevant provisions of the Berne Convention but only what it had found in the old Guide.   

It would have been helpful to know exactly which comments in the old Guide the Court had referred to. Since the Court did not truly quote but only paraphrased the comments, one may only guess. However, quite surely, the reference was made to the comments in paragraph 11bis.12 of the old Guide which read as follows: 

“Just as, in the case of a relay of a broadcast by wire, an additional audience is created (paragraph (1)(ii)); so in this case too, the work is made perceptible to listeners (and perhaps viewers) other than those contemplated by the author when his permission was given. Although, by definition, the number of receiving a broadcast cannot be ascertained with any certainty, the author thinks of his licence to broadcast as covering only the direct audience receiving the signal within the family circle. Once this reception is done in order to entertain a wider circle, often for profit, an additional section of the public is enabled to enjoy the work and it ceases to be merely a matter of broadcasting. The author is given control over this, new performance of his work.”
  (Emphasis added; also double emphasis to certain parts of the text by underlining.)   
The text of Article 11bis(1) quoted above – and within it, its paragraph (1)(ii) to which the Court has referred – cannot be misunderstood.  It cannot be misunderstood in a way that, in the case of the secondary communications mentioned in subparagraphs (ii) and (iii), it would be a condition that the public that may receive the broadcast work would have to be necessarily new in contrast with the public which may receive it through the original broadcasting. There is nothing in these provisions that could be interpreted as excluding the application of subparagraphs (ii) and (iii) where those who may receive the work through rebroadcasting or by retransmission by cable or those to whom the “public communication” is made could also receive the broadcast of the work directly in the given territory. 

It is to be noted that, the comments in the above-quoted paragraph of the old Guide concerns subparagraph (iii) but, before it, a reference is made in the Guide to “relay of a broadcast by wire” (covered by subparagraph (ii)) and it is stated that, as in that case, also in the case of “public communication” by loudspeakers or an analogous instrument, an additional audience was created. If it were meant in the old Guide that these secondary acts were only covered by the rights provided in these subparagraphs in cases where the members of the public concerned otherwise would not be able to receive a work as broadcast, it would be in conflict with the text of the Convention. However, this was not meant in the old Guide.            

In this context, it should be pointed out that, in the old Guide, comments were made also to subparagraph (ii) of Article 11bis(1). In those comments, no mention was made of any additional public (or “new public”). First, in paragraph 11bis.9, it was stated that “this paragraph demands that the author shall enjoy the exclusive right to authorize the broadcasting of his work and, once broadcast, the communication to the public, whether by wire or not, if this is done by an organization other than that which broadcasts it” (emphasis added).
 This, in full accordance with the text of the Convention, was a correct description of the only condition – without any reference to any other, such as a “new public” – namely, that the retransmission is to be made by an organization other than the original one. Beyond any doubt, this also covers a case where a broadcast work is already receivable in the same territory without the need for such retransmission. The example offered in the following paragraph of the Guide – paragraph 11bis.10 – confirms this: “For example, a company in a given country, usually for profit,
 receives the signals sent through the ether by a television station in the same or another country and relays them by wire to its subscribers.”
 (Emphasis added.) There is no word here about an “additional public”. 

Thus, what may the reference to an “additional public” mean if it is presumed (rightly enough) that the old Guide did not intend to suggest something that would be in conflict with the text of the Convention? 

Two explanations are possible. The first one may be that, at the time of the preparation and publication of the old Guide, it was typical that broadcast signals did not reach a territory in a way that the members of the public were able to receive them through normal apparatuses and, thus, the signals were made receivable by cable systems or, in places accessible by the public, through loudspeakers or screens. In those cases, the broadcast works truly were made receivable to an additional scope of the public. However, the old Guide, when describing such cases, did not imply that only those retransmissions or public communications would be covered by the rights provided in subparagraphs (ii) and (iii) which make signals receivable by the public in a given territory where the signals, without this, would not be receivable (and which, therefore, in such a case, truly extended the coverage to a “new public”). 

Nevertheless, in the context of the comments of the old Guide, a second explanation seems to be more appropriate and in accordance with what appears to be meant in the Guide. This becomes quite evident if one reads the last sentence of the paragraph of the Guide quoted above: “The author is given control over this, new performance of his work.” (Emphasis added.) This corresponds to what is discussed above; namely that not an act of communication to a new public takes place but an act of new communication to the public (irrespective of whether the work concerned has been already communicated – has become receivable – to the same or different scope of members of the public). 
Therefore, it is not only the text of Article 11bis(1) of the Berne Convention that does not support the “new public” theory, but it does not follow either from the comments made in the old Guide (and if it is still read into it, it is misunderstood).        

What are covered by paragraphs (ii) and (iii) of Article 11bis(1) are new acts of exploitation of a work. This is made clear in the last sentence of the above-quoted paragraph 11bis.12 of the old Guide. The original act of broadcasting is authorized by the author on the understanding that it renders the work receivable by members of the public in a domestic – private – environment. If an organization receives it and retransmits it or receives it publicly (“publicly communicating” it) – yes, usually for profit-making purposes (without such a purpose being a condition) – it is a new exploitation of the work and, as such, it is covered by a new right of authorization.  This is unequivocally confirmed by the last comment of the Guide to Article 11bis(1) which points out as follows: “Note that the three parts of this right [this is a reference to all the provisions of Article 11bis(1) together] are not mutually exclusive but cumulative, and come into play in all cases foreseen in the Convention.”
 In other words, what is only decisive is whether or not an act described in one of the three subparagraphs of Article 11bis(1) is performed. If it is the case (in the absence of a possible exception or limitation), the right provided in the given subparagraph applies without the need to fulfil any other conditions (such as a “new public” in contrast with the public to which any other prior communication is made) not foreseen in the Convention.     

There is no indication why the Court did not make any attempt at applying supplementary means of interpretation, in particular the records of the negotiation history (“preparatory work”) of the provisions (as reflected in the acts of the relevant diplomatic conferences) and did not review either certain authoritative copyright treatises offering much more thorough analysis of the issues involved than the old WIPO Guide published for general introductory purposes.  
If the Court had made such inquiry, it would have had to find (i) that the records of the negotiation history do not confirm but rebut the criterion of “new public” as a condition of  application of the right of communication to the public; (ii) that – in accordance with this – the most authoritative treatises also refute this theory; (iii) that it was not accepted by the meetings of competent WIPO bodies composed of representative of the governments of Berne member countries which dealt with these issues; and (iv) that, in accordance with this, even the source which is regarded by the Court as a reliable one – namely a WIPO Guide to the Berne Convention – had clearly rejected it. Of course, not the old Guide of 1978 referred to by the Court (although it could not have been really deduced from it either) but the new Guide published in 2003
, about which – because nobody participating in the proceedings had informed it – the Court did not know. 

Let us turn now to the four above-listed decisive sources of interpretation each of which alone is sufficient to refute the “new public” theory. 
2.5.                  NEGOTIATION HISTORY OF THE BERNE CONVENTION 
                        SHOWING THAT THE CONCEPT OF “NEW PUBLIC” – AS A CRITERION OF COMMUNICATION TO THE PUBLIC – WAS DISCUSSED BUT REJECTED
The “preparatory work” of Article 11bis(1) of the Berne Convention (as the most important subsidiary source of interpretation mentioned in Article 32 of the Vienna Convention on the Law of Treaties) is quite helpful, since the Records of the Brussels Diplomatic Conference show that there was an explicit proposal to limit the right of retransmission to retransmissions to a new public – but that it was clearly rejected by the Conference.  

The basic proposal submitted to the Brussels Conference by the Belgian government contained the following draft text of Article 11bis(1)(ii): “Authors of literary and artistic works shall enjoy the exclusive right of authorizing:… any new communication to the public by wire or by wireless means of the broadcast of the work”
 and it was clarified that “’new communication’ means that a broadcast work is  emitted ‘to a new circle of listeners’” (emphasis in the original text)
. 
The proposal was not adopted; there is no reference in the Convention to a new public; the right is applicable in any case where the retransmission is made by an organization other than the original one. This is substantially different from an imaginable – but non-existent – case that there would not have been a proposal to limit the right of retransmission to retransmissions to a new public. In this way, it is even clearer that no such condition is applicable, because the records of the Brussels Diplomatic Conference prove that the “new public” criterion was discussed and explicitly rejected.

2.6.            KEY COPYRIGHT TREATISES REJECTING THE “NEW PUBLIC” THEORY
Sam Ricketson, in his seminal book on the Berne Convention, after having described and analysed the discussion on, and rejection of, the above-mentioned proposal at the Brussels Diplomatic Conference on the proposed criterion of “new public”, states the following concerning retransmission by cable:

“Article 11bis(1)(ii) deals only with the distribution of broadcast programs, and does this under the same conditions that applies to rebroadcasting: a separate authorization for this secondary utlisation of a broadcast is only required where the ‘communication by wire’ is done by an organization other than the original one. In the same way as, no question as to whether this communication is made to a ‘new public’ arises.”
 (Emphasis added.) 
This comment is repeated, practically in a verbatim manner, in the more recently published book co-authored by Sam Ricketson and Jane Ginsburg entitled “International Copyright and Neighboring Rights – The Berne Convention and Beyond”.
         

The same position is reflected by the following remark made in Paul Goldstein’s and Bernt Huggenholtz’ treatise on “International Copyright”
: “In Europe, despite the clear language of Article 11bis(1)(ii), it required an extensive jurisprudence to establish that cable retransmission of broadcast programs constitutes a restricted act and therefore requires licensing, even within the ‘direct reception zone’ of the broadcast”
 (emphasis added). This means that Article 11bis(1)(ii) applies to cable retransmission of a broadcast work also within the zone (“direct reception zone”) where the members of the public may receive it as broadcast;  that is, where there is no “new public” in the sense that the work would not have been communicated yet to the members of the public concerned. 

2.7.                  WIPO DOCUMENTS AND PUBLICATIONS (REFLECTING THE REAL POSITION OF THE ORGANIZATION) REFUTING THE “NEW PUBLIC” THEORY  
The reference to the notion of “direct reception zone” leads us to the two remaining – but even more decisive – other sources of interpretation mentioned above: the results of the meetings of competent WIPO governmental bodies dealing with the issues of communication to the public; and the new WIPO Guide to the Berne Convention reflecting the results of those meetings. 

One of the many topics discussed in the 1980s in the so-called “guided development” period by the competent bodies of WIPO (partly together with UNESCO bodies) was the copyright and related rights status of cable transmissions (in the form of both cable-originated programs and cable retransmissions). This is a good example to show how thorough analysis took place to in order to duly interpret the relevant international norms. 
The studies and meetings on cable transmissions began already in 1977 on the basis of joint decisions of the Executive Committee of the Berne Convention, the International Committee of the Universal Copyright Convention (UCC), and the Intergovernmental Committee of the Rome Convention.  The governing Committees set up Subcommittees to deal with this topic which had several joint sessions and regularly reported to their mother Committees. In 1981, the Committees decided to extend the mandate of the Subcommittees “to the consideration of the desirability and the feasibility of arriving at internationally applicable principles and possible model provisions.”
 The Subcommittees held two more joint sessions and, at the second one, in December 1983, finally they completed the “Annotated Principles of Protection of Authors, Performers, Producers of Phonograms and Broadcasting Organizations in Connection with Distribution of Programs by Cable.”
 The mother governing Committees decided at their June 1985 joint sessions that, with the adoption of the Annotated Principles, the issues of cable transmissions had been duly settled and that adequate guidance had become available for the interpretation of the relevant international norms. The report of the joint sessions reflected that the Committees noted: 

“The "Annotated Principles of Protection of Authors, Performers, Producers of Phonograms and Broadcasting Organizations in Connection with Distribution of Pro​grams by Cable" discussed and adopted by the Sub-committees of the Committees and then by the Committees themselves in December 1983, which were sent to all States and organizations concerned and had been published in the meantime in the copyright periodicals of WIPO and Unesco.”
 (Emphasis added). 
As pointed out above, the CJEU has based its interpretation exclusively on comments in an old WIPO Guide prepared “as simply as possible” as a general information publication for the purposes of developing countries because – rightly enough – it considered that WIPO as the UN specialized agency in charge of administration of the Berne Convention is a reliable source. In view of this, it is sure that the CJEU, if it had been informed of the Annotated Principles (adopted in 1983 on the basis of thorough studies, discussed by the representatives of the member countries of the Berne Union, and approved in 1985, inter alia, by the competent governing body of the Berne Union to be published by WIPO as guidance for the governments of the member countries of the Berne Union) it would have based its rulings on those Principles (or at least it would have taken into account and would have indicated the reasons for which it had agreed or had not agreed with them). The SGAE judgment shows beyond any doubt that it was not the case; the Court had been left uninformed by the parties and other participants in the proceedings. 

The Annotated Principles included 38 principles accompanied by detailed notes (“annotations”) in no less than 263 long paragraphs in which not only the text of the Berne Convention was analysed thoroughly but also the “preparatory work” thereof as reflected in the records of the various Diplomatic Conferences. 

The Principles – which due to the way they had been approved by governmental experts of the Member Countries of WIPO and by the Executive Committee of the Berne Union, have undeniable authority – clarify that the text of Article 11bis(1)(ii) does not allow any interpretation according to which (beyond the condition that a retransmission is to be made by an organization other than the original broadcaster) the application of the right of retransmission might be subject to any other condition, in particular to the condition of “new public”. The annotations state this in such clear terms:

“Under copy​right, the author has the exclusive right to authorize each and every distinct act of communication to the public; copyright is not concerned with the extent of the reception of transmissions of the work within a certain area… It is inconsistent with the concept of copyright to assume that only because authorization is granted to a broadcasting organization to broadcast the work, third persons became free to distribute by cable, within a certain zone, the work broadcast… Furthermore, there is no legal basis for considering the author's right to authorize the communication by cable of his (broadcast) work as exhausted by the exercise of his exclusive right to authorize the broadcast of his work; the Berne Convention explicitly recognizes, without any reference to ‘zones’ or any other terri​torial restriction, a separate right to authorize any distribution by wire of broadcasts of works, if made by a person other than the original organization.”
 (Emphasis added.) 
In the quotation above, emphasis is added to the statement stressing that the application of the criterion of “new public” would result in the exhaustion of the right of communication to the public, that it would be in conflict with the international norms and that, therefore, it had been rejected.   

The analysis in the new WIPO Guide to the Berne Convention is in accordance with these findings. It makes it clear that no interpretation of Article 11bis(1)(ii) would be acceptable that might suggest what was – rightly enough – rejected by the Executive Committee of the Berne Union; namely that it would be allowed to subject the application of the right of communication to the public (in particular, in the form of rebroadcasting or retransmission by cable) to any criterion – such as communication to a “new public” – that is not provided in the Convention.
 However, as stressed above, it is sure that the Court had not been informed about the current WIPO Guide to the Berne Convention published in 2003 reflecting the real position of the Organization and its governing bodies. If it had been informed there is no doubt whatsoever that it would have based its interpretation on the new Guide and not on the old one published a quarter-of-a-century before for developing countries, the new Guide which make it clear (and does not allow any chance for misunderstanding) that reducing the application of the right of communication to the public only to communication to a “new public” would be in obvious conflict with the Berne Convention. 
It is discussed above why the “new public” theory in erroneous. It is so obviously erroneous that even the CJEU has found it necessary to make some honest efforts to correct it. Such attempts at correction, as discussed below, has taken place with mixed results, but all of the relative improvements have been polluted by the maintenance of “new public” theory. The subsequent rulings have referred to it simply as “a settled case law” without any further analysis whatsoever. It has been discussed above on what kind of “settlement” it has been based. 
2.8.                 ATTEMPT AT CORRECTING THE “NEW PUBLIC” THEORY TROUGH 

                       THE (EQUALLY ERRONEOUS) “SPECIFIC TECHICAL MEANS” THEORY IN TvCatchup       

It is interesting to see how the CJEU tried to circumvent its “new public” theory in the TvCatchup case and, as a result, how it has adopted a ruling that was basically appropriate – from substantial viewpoint (but not regarding the legal construction chosen) in the given case – but still in conflict with the international treaties and the EU law. 
In the dispute, ITV claimed that TvCatchup had infringed the copyright in its broadcasts by communicating them to the public through a process of electronic transmission (in the form of streaming).  From the viewpoint of the „new public” theory, it was quite a relevant feature of TvCatchup's system that its users were only allowed to watch those streamed broadcasts to which they were entitled to watch on the basis of a license valid in the same country, the United Kingdom. TvCatchup's income was derived from advertising shown before a user could watch the streamed program.  
The High Court of Justice (England and Wales) (Chancery Division) referred the following questions to the Court for a preliminary ruling:

1.      Does the right to authorise or prohibit a “communication to the public of their works by wire or wireless means” in Article 3(1) of [Directive 2001/29] extend to a case where:

(a)      Authors authorise the inclusion of their works in a terrestrial free-to-air television broadcast which is intended for reception either throughout the territory of a Member State or within a geographical area within a Member State;

(b)      A third party ([that is to say,] an organisation other than the original broadcaster) provides a service whereby individual subscribers within the intended area of reception of the broadcast who could lawfully receive the broadcast on a television receiver in their own homes may log on to the third party’s server and receive the content of the broadcast by means of an internet stream?

2.      Does it make any difference to the answer to the above question if:

(a)      The third party’s server allows only a “one-to-one” connection for each subscriber whereby each individual subscriber establishes his or her own internet connection to the server and every data packet sent by the server onto the internet is addressed to only one individual subscriber?

(b)      The third party’s service is funded by advertising which is presented “pre-roll” ([that is to say,] during the period of time after a subscriber logs on but before he or she begins to receive the broadcast content) or “in-skin” ([that is to say,] within the frame of the viewing software which displays the received programme on the subscriber’s viewing device but outside the programme picture) but the original advertisements contained within the broadcast are presented to the subscriber at the point where they are inserted in the programme by the broadcaster?

(c)      The intervening organisation is:

(i)      providing an alternative service to that of the original broadcaster, thereby acting in direct competition with the original broadcaster for viewers; or 

(ii)      acting in direct competition with the original broadcaster for advertising revenues?’

 

From the viewpoint of the “new public” theory, the first question was particularly relevant (the second one also concerned the concept of communication to the public but from another viewpoint) to which, in view of the CJEU’s previous “settled case law”, a nearly automatic negative response might have been expected. However, the Court surprised rightholders with a welcome affirmative answer. It avoided the obviously unacceptable consequences of the application of the criterion of “new public” in the given case. 

Nevertheless, the satisfaction of rightholders still could not be cloudless for two reasons: first, the Court maintained and confirmed the “new public” theory in regard to  the previous, although different, cases; and, second, it introduced a new criterion for the concept of communication to the public unknown in the international treaties and the EU directives: the “specific technical means” theory.  

Let us see first the Court’s response which may, when read alone, must have warmed up rightholders’ hearts (who might have believed that perhaps the “new public” theory had been dropped):       

1.      The concept of ‘communication to the public’, within the meaning of Article 3(1) of Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights in the information society, must be interpreted as meaning that it covers a retransmission of the works included in a terrestrial television broadcast

–        where the retransmission is made by an organisation other than the original broadcaster, 
–        by means of an internet stream made available to the subscribers of that other organisation who may receive that retransmission by logging on to its server, 
–        even though those subscribers are within the area of reception of that terrestrial television broadcast and may lawfully receive the broadcast on a television receiver.
2.      The answer to Question 1 is not influenced by the fact that a retransmission, such as that at issue in the main proceedings, is funded by advertising and is therefore of a profit-making nature.

3.      The answer to Question 1 is not influenced by the fact that a retransmission, such as that at issue in the main proceedings, is made by an organisation which is acting in direct competition with the original broadcaster.

When rightholders’ also read the detailed analysis of the Court, first, they found statements with which, at first sight, they might have been ready to agree:  

24  … [B]y regulating the situations in which a given work is put to multiple use, the European Union legislature intended that each transmission or retransmission of a work which uses a specific technical means must, as a rule, be individually authorised by the author of the work in question.

25      Those findings are… supported by Articles 2 and 8 of Directive 93/83, which require fresh authorisation for a simultaneous, unaltered and unabridged retransmission by satellite or cable of an initial transmission of television or radio programmes containing protected works, even though those programmes may already be received in their catchment area by other technical means, such as by wireless means or terrestrial networks.

26      Given that the making of works available through the retransmission of a terrestrial television broadcast over the internet uses a specific technical means different from that of the original communication, that retransmission must be considered to be a ‘communication’ within the meaning of Article 3(1) of Directive 2001/29. Consequently, such a retransmission cannot be exempt from authorisation by the authors of the retransmitted works when these are communicated to the public. (Emphasis added.)

The first reaction may have been that this is nothing less but the recognition that the “new public” theory should be withdrawn because it was in conflict with the EU directives. However, rightholders must have had already some uncertain feelings when they saw in paragraph 26, the expression “specific technical means different from that of the original communication” as an apparent condition. Then, when they reached paragraphs 37 to 39, their satisfaction had to be abated since they understood what the Court exactly meant:   

37      … TVC contends that the retransmission at issue in the main proceedings does not satisfy the requirement that there must be a new public, which is none the less necessary within the meaning of the judgments in SGAE (paragraph 40), Football Association Premier League and Others (paragraph 197), and Airfield and Canal Digitaal (paragraph 72). The recipients of the retransmission effected by TVC are, it submits, entitled to follow the televised broadcast, identical in content, using their own television sets. 

38      In that connection, it should be noted that the situations examined in the cases which gave rise to the abovementioned judgments differ clearly from the situation at issue in the case in the main proceedings. In those cases, the Court examined situations in which an operator had made accessible, by its deliberate intervention, a broadcast containing protected works to a new public which was not considered by the authors concerned when they authorised the broadcast in question. 

39      By contrast, the main proceedings in the present case concern the transmission of works included in a terrestrial broadcast and the making available of those works over the internet. As is apparent from paragraphs 24 to 26 above, each of those two transmissions must be authorised individually and separately by the authors concerned given that each is made under specific technical conditions, using a different means of transmission for the protected works, and each is intended for a public. In those circumstances, it is no longer necessary to examine below the requirement that there must be a new public, which is relevant only in the situations on which the Court of Justice had to rule in the cases giving rise to the judgments in SGAE, Football Association Premier League and Others and Airfield and Canal Digitaal.

Thus, the “new public” theory has been maintained in cases where the same technology is used for subsequent transmissions; it has been declared that the right of communication to the public only applies for such transmissions if they take place through specific technical means different from that of the original communication. 

The joint application of the combination of the “new public” and “specific technical means” theories did not create any substantive problem for the application of the right of communication to the public in the TvCatchup case (just on the contrary, if also the response to the second question of the referring court is taken into account, rightholders must have been quite satisfied). However, in the Svensson and BestWater cases, it turned out that the “specific technical means” theory is not sufficient to get the CJEU’s practice back into accordance with the international norms and the EU directives; the “new public” theory has remained the basic problem.      

It should be emphasized that the “specific technical means” theory itself is erroneous in the sense that it is contradicted by the Berne Convention. The Convention makes it clear that an act of intervention between an organization originating an act of broadcasting and the public by re-transmitting the broadcast work by exactly the same technical means as by which the communication has been originated – that is by broadcasting – is covered by the broader right of communication to the public. This is obvious in view of Article 11bis(1)(ii) of the Berne Convention which provides for an exclusive right of rebroadcasting.
From the viewpoint of EU law, the same may be said as about the “new public” theory: the “specific technical means” theory is in conflict not only with the letter and spirit of the international treaties but also with clear provisions of the EU law. This is so since Article 3(1) of the Information Society Directive does not contain such a condition to reduce the scope of application of the right of communication to the public and its narrowing by it is in obvious conflict with recital (23) of the Directive obligating all bodies of the EU – including the CJEU – to “understand” this right in a broad sense covering all communication to the public not present at the place where the communication originates” (without any doubt whatsoever irrespective of what kind of technical means is used for communication). 
2.9.                  SECOND “CORRECTION” OF THE “NEW PUBLIC” THEORY IN Svensson THROUGH THE INVENTION OF THE “RESTRICTED 
                        ACCESS” THEORY:  A FORMALITY OR APPLICATION OF THE IMPLIED LICENSE DOCTRINE?  
What may be found in paragraphs 14 to 23 of the Svensson judgment – with the exceptions of the reference to the incomplete concept of “public” discussed below (which, however, in the given case did not have real relevance and the reference to “access restrictions” as a relevant act according to the CJEU to be discussed below) – is basically an adequate analysis, as a result of which the Court has answered the following first question of the referring court appropriately: 
(1) If anyone other than the holder of copyright in a certain work supplies a clickable link to the work on his website, does that constitute communication to the public within the meaning of Article 3(1) of Directive [2001/29]? 
 The answer of the Court is outlined in paragraph 20: “in circumstances such as those in the case in the main proceedings, the provision of clickable links to protected works must be considered to be ‘making available’ and, therefore, an ‘act of communication’”.

This is in accordance with the opinion adopted by the International Literary and Artistic Association (ALAI), the oldest and most respected NGO in the field of copyright on the copyright status of hyperlinks
 (or with the expression used by the CJEU: “clickable links”).        
If the CJEU had stopped at the point of its statements in paragraphs 20 to 22, the Svensson judgment might truly lead to an interpretation that could have undermined the operation of the Internet in which links play an indispensable role. However, the referring court added two more questions to the above-mentioned basic one and the Court responded to the three questions together: 

(1) If anyone other than the holder of copyright in a certain work supplies a clickable link to the work on his website, does that constitute communication to the public within the meaning of Article 3(1) of Directive [2001/29]?
(2) Is the assessment under question 1 affected if the work to which the link refers is on a website on the Internet which can be accessed by anyone without restrictions or if access is restricted in some way?

(3)      When making the assessment under question 1, should any distinction be drawn between a case where the work, after the user has clicked on the link, is shown on another website and one where the work, after the user has clicked on the link, is shown in such a way as to give the impression that it is appearing on the same website?

The CJEU has applied both the “new public” theory and its Janus-faced “correction”: the “specific technical means” theory. After stating that using clickable links qualifies as communication (making available) to the public, the Court continued in this way: 

24  None the less, according to settled case-law, in order to be covered by the concept of ‘communication to the public’, within the meaning of Article 3(1) of Directive 2001/29, a communication, such as that at issue in the main proceedings, concerning the same works as those covered by the initial communication and made, as in the case of the initial communication, on the Internet, and therefore by the same technical means, must also be directed at a new public, that is to say, at a public that was not taken into account by the copyright holders when they authorised the initial communication to the public (see, by analogy, SGAE, paragraphs 40 and 42; order of 18 March 2010 in Case C‑136/09 Organismos Sillogikis Diacheirisis Dimiourgon Theatrikon kai Optikoakoustikon Ergon, paragraph 38; and ITV Broadcasting and Others, paragraph 39). (Emphasis added, except for the reference to previous judgments in the case of which the emphasis is of the Court.)  

25      In the circumstances of this case, it must be observed that making available the works concerned by means of a clickable link, such as that in the main proceedings, does not lead to the works in question being communicated to a new public.

26      The public targeted by the initial communication consisted of all potential visitors to the site concerned, since, given that access to the works on that site was not subject to any restrictive measures, all Internet users could therefore have free access to them.

27      In those circumstances, it must be held that, where all the users of another site to whom the works at issue have been communicated by means of a clickable link could access those works directly on the site on which they were initially communicated, without the involvement of the manager of that other site, the users of the site managed by the latter must be deemed to be potential recipients of the initial communication and, therefore, as being part of the public taken into account by the copyright holders when they authorised the initial communication.
28      Therefore, since there is no new public, the authorisation of the copyright holders is not required for a communication to the public such as that in the main proceedings.

29      Such a finding cannot be called in question were the referring court to find, although this is not clear from the documents before the Court, that when Internet users click on the link at issue, the work appears in such a way as to give the impression that it is appearing on the site on which that link is found, whereas in fact that work comes from another site.

30      That additional circumstance in no way alters the conclusion that the provision on a site of a clickable link to a protected work published and freely accessible on another site has the effect of making that work available to users of the first site and that it therefore constitutes a communication to the public. However, since there is no new public, the authorisation of the copyright holders is in any event not required for such a communication to the public…

32      In those circumstances, the answer to the first three questions referred is that Article 3(1) of Directive 2001/29 must be interpreted as meaning that the provision on a website of clickable links to works freely available on another website does not constitute an act of communication to the public, as referred to in that provision. (In paragraphs 25 to 30 and 32, emphasis added.)  

It is discussed above why both the “new public” theory and the “specific technical means” theory are in conflict with the international norms and the EU law. This part of the judgment – similarly to previous judgments based on these theories – is in conflict with Article 3(1) and recital (23) of the Information Society Directive and with Article 8 of the WCT.    

The CJEU judges could have hardly stopped here. Due to the current regulation of the preliminary ruling system they keep getting into situations where they have to deal with cases in which complex legal issues have not been duly argued yet through a healthy judicial hierarchy and where they are not supported by adequate information. They try to apply certain general considerations based on their sense of justice supported by the principles of fairness, reasonableness and proportionality also where there is a specific “ready-made” “settlement” in the existing norms available. The “new public” theory was adopted in that way. However, as discussed, the career of that theory also shows that the CJEU is ready to make corrections when the defective nature of its “settled case law” becomes evident. As analysed above, the adoption of the “specific technical means” theory was such a “correction” trying to find a way out from the contradictions created by the ”new public” criterion. It has made it possible to rule that, in certain cases, the right of communication to the public is applicable also where there is no “new public”. (It is another matter that, unfortunately, that theory – from another viewpoint – is also in conflict with the international norms and the EU directives implementing them).

In Svensson, the Court has also made an attempt at trying to introduce a further corrective criterion in the form of the “restricted access” theory in the following way: 

31  On the other hand, where a clickable link makes it possible for users of the site on which that link appears to circumvent restrictions put in place by the site on which the protected work appears in order to restrict public access to that work to the latter site’s subscribers only, and the link accordingly constitutes an intervention without which those users would not be able to access the works transmitted, all those users must be deemed to be a new public, which was not taken into account by the copyright holders when they authorised the initial communication, and accordingly the holders’ authorisation is required for such a communication to the public. This is the case, in particular, where the work is no longer available to the public on the site on which it was initially communicated or where it is henceforth available on that site only to a restricted public, while being accessible on another Internet site without the copyright holders’ authorisation. (Emphasis added.) 

In the Svensson judgment, the CJEU does not elaborate on the meaning of the expressions “to circumvent restrictions”, “restrict public access put in place by the site” and an “intervention without which […] users would not be able to access the works transmitted”. 

The language of the judgment – in particular the use of the concept of “circumvention” and a reference to the ability of access – might be interpreted as suggesting that the Court meant the application of some kinds of technical measures; such as “paywalls”. Nevertheless, it has not explicitly limited the concepts of “restriction” and “circumvention” in any manner. Thus, in principle, the judgment may also be interpreted in a way that any kind of restrictions that limit public access  may be understood to be covered; not only “paywalls” but any possible systems which restrict access, including not only subscription systems explicitly mentioned in the judgment but also simple registration systems. 

It is submitted that this sort of interpretation – favourable from the viewpoint of copyright –  is not only possible but would be logical and desirable even under the “settled case law” of the CJEU which, in this respect, correctly recognizes (or at least states time and again) – by referring to recital (23) of the Information Society Directive – that “this right [the right of communication to the public as provided in Article 3(1) of the Directive] should be understood in a broad sense covering all communication to the public not present at the place where the communication originates”.       

If the Svensson ruling were interpreted in such a manner, it might make it possible for rightholders to apply certain business methods and licensing practices which could improve their chance for normal exploitation of their works in the online environment.  Their position might be strengthened also vis-a-vis certain “aggregators.” Newspapers such as Göteborgs-Posten and its journalists in the given case might choose making their articles (or the abstracts thereof) available through the Internet in different forms: (i) allowing free clickable links to anybody (including aggregators); (ii) allowing access free of charge but only to those – other than aggregators as Retriver Sverige in the given case and other commercial users – who register (reserving in this way the possibility for owners of rights to obtain income indirectly from advertisers); (iii) allowing access also to aggregators, etc. on the basis of a blanket license for a lump sum payment (possibly through collective management systems); or (iv) only allowing access through individual authorization. (It is to be added that, with Article 12 of the draft Directive on copyright in the Digital Single Market which would provide a new related rights for press publishers to obtain remuneration for their “leistung”
, also a reliable new option would emerge.)   
The Svensson case concerned newspapers and journalists, but what has been said above about the elimination of their chance to apply adequate  licensing techniques, as a consequence of the Court’s judgment,  may equally concern other holders of copyright and related rights. 

As indicated in the title of this subchapter, two possible qualifications of the “restricted access” criterion may emerge. The first one is that making the application of the right of communication to the public (in such a case, its online making available form) dependent on restrictions of access may be regarded as a formality. This is so because the right may only be maintained if the authors or other rightholders fulfil a condition which is much more burdensome than, for example, just indicating a notice – the copyright notice: © with the name of the author and the year of the publication – uniformly recognized as a formality of protection of rights. 

Alternatively, the “restricted access” criterion might also be regarded as application of the implied license doctrine. However, first, such a doctrine is not accepted in many countries; second, even where it is accpeted its interpretation and application may raise many questions and legal uncertainty, and, third – and most importantly – if the concept of “restricted access” were limited to the use of “paywalls”, the implied license doctrine would not truly prevail. This would be the case since, in this way, an “implied license” would be presumed and applied in many cases where it would be evident that the rightholders do not have any intention whatsoever to grant license for free use. Just on the contrary, although they have made available their works without a “paywall” or other technical restriction of access, they – on the basis of their exclusive right of authorization or prohibition – could prohibit using their works through other, in particular commercial, websites in the form of deep-linking and embedding (e.g., because they would wish that the online visits to, and use of, their works take place on their websites, thus generating income from possible advertisements rather than allowing others to make use of this form of exploitation). 

, In principle, the idea may emerge to consider restriction-free online making available of works and objects of protection as an exception However, such an overly broad “exception” would hardly be acceptable from the viewpoint of the international treaties and the EU directives. Such kind of abolishing of the right of communication (including interactive making available) to the public and, thus, undermining the chance of rightholders to normally exploit it would hardly pass the three-step test.  The Information Society Directive does not allow such a sweeping exception to this basic right in the digital online environment.  Some other solution would be desirable to achieve a delicate balance and to “save” both the Internet and copyright – for which the CJEU has made a honest but not fully successful attempt. . The options for such a solution are discussed below at the end of the chapter. Before that, it is necessary to review to how extreme results the joint application of the erroneous “new public” and “specific technical means” theories have led in the BestWater case and what kinds of corrections have taken place in the GS Media case.           
2.10                     EXTREME APPLICATION OF THE CJEU’S 
                            DEFECTIOUS THEORIES IN BestWater – AND SOME
                            SHY STEPS BACK TOWARDS NORMALCY IN GS Media   

It is discussed above, how the “settled case law” of the CJEU concerning the “new public”  and “specific restricted means” theories have been “settled” (if creating unnecessary problems may be called “settlement”) and why these theories have gotten in obvious conflicts with the international treaties and the EU directives by narrowing the concept and right of communication (including online making available) to the public. The erroneous and untenable nature of this “case law” along with a de facto formality introduced by the “restricted access” criterion has been manifested in a particularly clear manner in the BestWater case.    
The dispute was about an audiovisual work prepared for advertisement purposes of the owner of copyright and its unauthorized use by competitors for the same commercial purpose by embedding it through a link and presenting it directly on their websites.  The Court found it so obvious that such an act is in perfect accordance with the Information Society Directive that it did not find it necessary to settle the case in a judgment; it has just adopted an order stating as follows:  
The mere fact that a protected work, freely available on an internet site, is inserted into another internet site by means of a link using the ‘framing’ technique, such as that used in the case in the main proceedings, cannot classified as ‘communication to the public’ within the meaning of Article 3(1) of Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights in the information society since the work at issue is not transmitted to a new public or communicated a specific technical method different from that of the original communication.
It is hardly necessary to elaborate why it had to be evident for the competitors that nothing was farer away from the intention of the owner of rights in the audiovisual work than to authorize them to use it freely for commercial purposes as if it had been their own production. No such “license” could be “implied” in a sober state of mind by a competitor.  Since the implied license option has faded away, the formality nature of the “restricted access” criterion has become quite conspicuous. The Court de facto has amended Article 3(3) of the Information Society Directive in this way: 
3. The rights referred to in paragraphs 1 and 2 shall not be exhausted by any act of communication to the public or making available to the public as set out in this Article, if, and to the extent that, the rightholders restrict access to their works, fixations of their performances; their phonogram, first fixations of their films or fixations of their broadcasts [by the application of technological measures?] when they make available  them by wire or wireless means in such a way that members of the public may access them from a place and at a time individually chosen by them, 
As discussed above, the meaning of “restricted access” introduced by the CJEU is not completely clear, but the dominant opinion seems to be that it probably means the application of “paywalls” which, in accordance with the concepts used in the Directive, has been indicated in this de facto amended text as technological measures. Irrespective of this relative uncertainty, the amendment of Article 3(3) has taken place and, if had been made by the Council and the European Parliament no doubts could emerge about its validity under the TFEU. However, it has been made by the Court which does not have competence for such amendments of Directives.    
In the GS Media case, the Advocate General, in his opinion
 suggested that the CJEU fundamentally change its position regarding hyperlinking and its role in the application of the right of communication to the public in the form of interactive making available to the public. However, the adoption of his ideas would not have restored the rights provided in Article 3 of the Information Society Directive by dropping the erroneous “new public” theory born from an unfortunate misunderstanding of an out-of-date “simple-style” old publication for developing countries. On the contrary, he proposed rulings that, if adopted, would have further stretched the application of that theory and other similar theories introduced by the Court, although they had been quite over-stretched already in previous cases. His opinion had boiled down to this: any kind of hyperlinking to, including farming/embedding of, any works or objects of related rights made available online should be free without the authorization of the rightholders – and, in fact, despite their express prohibition if it is not coupled with restriction of access by the application of technical measures – irrespective of whether originally the works or objects of related rights have been made available online originally with or without the rightholders’ authorization.                                        
1) Article 3(1) of Directive 2001/29/EC… must be interpreted as meaning that the posting on a website of a hyperlink to another website on which works protected by copyright are freely accessible to the public without the authorisation of the copyright holder does not constitute an act of communication to the public, as referred to in that provision.

2)  Article 3(1) of Directive 2001/29 must be interpreted as meaning that it is not important whether the person who posts on a website a hyperlink to another website on which works protected by copyright are freely accessible to the public is or ought to be aware that the copyright holder has not authorised the placement of the works in question on that other website or that, in addition, those works had not previously been made available to the public with the copyright holder’s consent.

3)  Article 3(1) of Directive 2001/29 must be interpreted as meaning that a hyperlink to another website on which works protected by copyright are freely accessible to the public, which facilitates or simplifies users’ access to the works in question, does not constitute a ‘communication to the public’ within the meaning of that provision. (Emphasis added.)  
Fortunately, the chamber of the CJEU, other than the one which acted in the BestWater case, has not followed the Advocate General’ suggestions. It has adopted the following ruling:
Article 3(1) of Directive 2001/29/EC… must be interpreted as meaning that, in order to establish whether the fact of posting, on a website, hyperlinks to protected works, which are freely available on another website without the consent of the copyright holder, constitutes a ‘communication to the public’ within the meaning of that provision, it is to be determined whether those links are provided without the pursuit of financial gain by a person who did not know or could not reasonably have known the illegal nature of the publication of those works on that other website or whether, on the contrary, those links are provided for such a purpose, a situation in which that knowledge must be presumed. (Emphasis added.) 
Although the GS Media chamber has avoided the extreme application of the various theories introduced by previous chambers in conflict with the international treaties and EU directives, it has not explicitly corrected them. At the same time, the judgment contains certain statements that have put the possible implied license aspects of the Svensson judgement – and even the concept of the entire internet population being considered to be the “same public” – into new light: 

Paragraph 26 contains two statements which deserve attention from these viewpoints: first,  it is noted that “providing those hyperlinks makes it much easier to find those works, given that the website on which they are available is not easily findable by the general internet public” and, second, that “whoever posts those links knew or ought to have been aware of… the fact that the rightholder did not consent to the publication of the works in question on that latter website”.  
These statements are relevant for the following reasons. The first one shows that, even if one accepted the “new public” theory (those who care for accordance with the international treaties and the EU law, would hardly do so), serious doubts may emerge as to the entire internet population might be truly regarded as a single monolithic “public”. This statement draws attention to the fact that the works concerned were not easily available to everybody – that is, the unique “public” formed by the huge internet population only existed in theory – and the hyperlinks were the means through which the works were made available in practice. In view of this, it would be submitted that, by hyperlinks, a new circle of the public may be  reached; that is, it would be difficult to deny that a new act of making available to the public takes place also where, in theory, the works are “freely available”. 
The second statement in the paragraph, according to which it is relevant from the viewpoint of the application of the right of communication (online making available) to the public that the “hyperlinkers” or “embedders” “have been aware of… the fact that [the] righholder did not consent to the publication of the works” raises questions about the interpretation of the “restricted access” criterion introduced in Svensson (according to which, at least under certain interpretations, this is supposed to mean restriction by technological protection measures). This is so, since if awareness of absence of authorization or even of explicit prohibition by the rightholder is recognized (as in this statement it seems to be) as a basis for liability for infringements, it could be seriously questioned whether it might truly be regarded free for website operators to make available works through hyperlinks – just because the rightholders have not also fulfilled the formality of applying some technological measures – also where they, in the concrete cases, are aware, for example, of a prohibition of such acts made clear on the original websites by the rightholders .  
There are also other paragraphs of the GS Media judgement that clarify that  ”framers”/”embedders” are liable for infringement of the  right of communication (making available) to the public if they are aware of the fact that the works concerned have been made available without authorization. For example, paragraph 46 reads as follows: “it may be difficult, in particular for individuals who wish to post such links, to ascertain whether website to which those links are expected to lead, provides access to works which are protected and, if necessary, whether the copyright holders of those works have consented to their posting on the internet”. This implies that, although this may be difficult, nevertheless it is possible, and, therefore, where it is ascertained, no free “linking” would be applicable. It may be equally, or perhaps somewhat even more, difficult to ascertain that rightholders do not authorize, or explicitly prohibit, the use of their works through linking/framing/embedding on another website (in particular for directly or indirectly commercial purposes) even if they do not use technological measures (because, for example, they want to apply a business method to make available their works on their website for free access attracting advertisements as a result of such availability exclusively there). But this still may also be possible. It is submitted that, if a “linker”, in spite of the presumed “difficulties”, in a concrete case, is aware of such absence of authorization or of explicit prohibition, there is no reason whatsoever to deny the enforcement of the exclusive right of authorization or prohibition against those who, in spite of such awareness, still use the works in such a way. 

Paragraph 47 seems to refer to a possibility for getting rid of the “new public” theory. It may also be regarded as a reference to the application of implied licenses, but even more to a possible “innocent infringers” defence, since it reads as follows: “it is…necessary, when the posting of a hyperlink to a work freely available on another website is carried out by a person who, in so doing, does not pursue a profit, to take account of the fact that that person does not know and cannot reasonably know, that that work had been published on the internet without the consent of the copyright holder” (emphasis added). Such kind of presumption of innocence is rebuttable, and it is submitted that the same may be applied for the knowledge criteria in regard to the absence of authorization or explicit prohibition of using works through other websites by “linking” even in those cases where the rightholders have made available their works freely but only through their own websites (for the said objective of attracting advertisements exclusively there).  It is also worthwhile noting that, as it can be seen, the paragraph covers not only actual knowledge but also “constructive knowledge”.                    
     Paragraph 51  may also be understood to state liability of “linkers” not only when they circumvent some technological protection, but the problem is that the possible facts of knowledge about the absence of authorization or about explicit prohibition by the rightholders (which would have to be sufficient alone to become liable) are mixed with profit-making as a further condition: “when the posting of hyperlinks is carried out for profit, it can be expected that the person who posted such a link carries out the necessary checks to ensure that the work concerned is not illegally published on the website to which those hyperlinks lead, so that it must be presumed that that posting has occurred with the full knowledge of the protected nature of that work and the possible lack of consent to publication on the internet by the copyright holder (emphasis added).  It would be difficult not to agree with these statements as regards those who use hyperlinks for profit.  However, it should be added that, from commercial “linkers”, it may equally be expected to respect the exclusive right of rightholders where they make it clear on their websites that, although they do not apply technological measures, they do not authorize or explicitly prohibit the exploitation of their works through hyperlinks by others. Furthermore, it could hardly be justified (and this is the main problem with the statements in this paragraph of the judgment) to exclude the liability of those who use hyperlinks without commercial purpose; for example in cases where, even if they might not be obligated to check the conditions of availability of works so much as commercial users are, but still, under the given conditions, they are aware that the rightholders do not authorize the use of their works through hyperlinking/framing/embedding or explicitly prohibit such acts. A contrary finding would amount to denial of the application of the exclusive right of communication to the public provided in Article 3(1) of the Directive and Article 8 of the WCT without any sound reason whatsoever.        
In a way, paragraph 53 of the GS Media judgment seem to broaden the scope of possible liability, and (in spite of the unfortunate mixing up of facts about knowledge of infringement with the condition of profit-making) it offers basis for some optimism that further corrections may be made to the “new public” – “specific technical means” – “restricted access” triptych. In that paragraph, the Court stresses that Article 3(1) of Directive 2001/29 provides high level of protection for the right of communication (including  making available) to the public which must be interpreted broadly and then it continues in this way: “Indeed, under that directive and within the limits set by Article 5(3) thereof, copyright holders may act not only against the initial publication of their work on a website, but also against any person posting for profit a hyperlink to the work illegally published on that website and, under the conditions set out in paragraphs 49 and 50 of the present judgment, against persons having posted such links without pursuing financial gain. (Emphasis added; to the last phrase double emphasis.)
2.11.               ATTEMPT AT PROTECTING THE “NEW PUBLIC” THEORY 
                       AND OTHER ERRONEOUS CONCEPTS OF THE CJEU 
                       CASE LAW BY QUALIFYING THE INTERNATIONAL 
                       TREATIES “UNPRACTICAL” TO APPLY 

On 15 January 2016, at a conference organized by the Belgian ALAI Group on the concept and right of communication to the public, Jiří Malenovský, a judge of the CJEU surprised the audience by some theses on the Berne Convention and the way the CJEU is supposed to interpret and apply the provisions thereof. In his speech, he tried to defend the Court against criticisms according to which some of its copyright judgments conflict with the international treaties and in particular with the Berne Convention. He suggested more or less that, for this, not the CJEU’s case law but rather the deficiencies of the international norms should be blamed (to put it more bluntly – but also more sincerely – the “established case law” of the Court may be in conflict with the Convention, but it is not a problem because (see below) it would be “unpractical” to “subordinate” the interpretation of the provisions of the EU law implementing the Convention   to the Convention).          

First, he stressed that it was a groundless allegation that the CJEU does not duly take into account the international treaties, but then he continued in this way (a quotation follows from a faithful report of his speech originally presented in French): 

“However, …it is true that they are not considered by the Court as the highest source of law, albeit ‘incontournable’. In SCF, the Court expressed its position on international conventions: they are integral, but not superior to EU law. The Court considers that the international conventions are already incorporated in EU Law, hence the approach of the Court is ‘realist’. Besides, the consensus on which international conventions are based is on the one hand imprecise (or even vague) and on the other hand fragile (see ACTA). Moreover, some conventions are rather old and not adapted to new technologies (see Berne). Therefore, the Court considers ‘unpractical’ to subordinate the interpretation of EU Law to these conventions.”
 

If this sweeping statement about the inadequacies of the international treaties and, in particular, of the Berne Convention is considered in the light of the “new public” theory, certain self-contradictions become conspicuous. Although J. Malenovský has said that it is “not opportune” to “subordinate” the interpretation of the EU law to the international treaties,  what happened in the SGAE case where he happened to be the repporteur (and in the other copyright judgments discussed here) was that the Court based its interpretation on what it believed to be the concept of communication to the public under the Berne Convention (the fact that the Court misunderstood something about this does not change that the it undoubtedly did consider “opportune” the application of the Berne Convention). That is, contrary to what could have been expected on the basis of the “opportunity” test, what truly happened was that the concept of “communication to the public” as provided in Article 3(1) of the Information Society Directive was interpreted on the basis of the concept according to the Berne Convention (or, more precisely on the basis of what the Court misunderstood to be that concept).   
In fact, in SGAE itself – certainly in complete agreement with judge Malenovský as the rapporteur of the case – it was made clear that CJEU judges must not have the kinds of views about an international treaty to be applied by them that he has presented in Brussels. In paragraph 35 of the judgment, this is stated in an unequivocal manner: “Community legislation must, so far as possible, be interpreted in a manner that is consistent with international law, in particular where its provisions are intended specifically to give effect to an international agreement concluded by the Community (see, in particular, Case C‑341/95 Bettati [1998] ECR I‑4355, paragraph 20 and the case-law cited).” J. Malenovský’s views on the “inopportune” nature of the Berne Convention – to put it in a mild way – do not seem to be in accordance with this fundamental principle. Without any doubts whatsoever it would have been fully possible to interpret the Berne Convention in a way to maintain the integrity of the right of communication to the public and not to limit it to cases where a communication takes place to a “new public”. This not only would have been possible, but would have been the only adequate ruling for at least two decisive reasons: (i) this is the correct interpretation of Article 11bis of the Convention; (ii) there is nothing in the Information Society Directive that would have obligated the Court to narrow the scope of application of the right of communication to the public – certainly nothing at all since, as the next paragraph of the SGAE judgement also quotes it, Recital (23) obligates the Court to interpret it broadly.             

If something is – as a minimum – “impractical” and “inopportune” it is rather expressing such kinds of views about an international treaty by a judge who is supposed to apply it as faithfully as possible. For this reason, all this may be shrugged off as irrelevant if it would not be reflected in certain judgments of the Court – but it is. Therefore, even if with some reluctance, it is still worthwhile reviewing the alleged reasons for which, according to this judge of the CJEU, it might not be “opportune” to “subordinate” the EU law to the Berne Convention.

One of such reasons mentioned by J. Malenovský was that the Convention is out-of-date because it is “not adapted to new technologies”. This charge is manifestly badly founded and self-contradictory for various reasons. First, the CJEU judgements do refer to the Berne Convention and try to apply it without any reference to its out-of-date nature. Second, the “new public” theory was originally invented in a case, in SGAE, which did not involve specific new technology. Third, technology may change how a work is communicated to the public but the basic structure of a relevant act – “communication” “to the public” – hardly changes. Fourth, the Berne Convention is part of the international system of copyright norms; its substantive provisions are built in the TRIPS Agreement and the WCT; thus, in fact, it is updated (in particular through Article 8 of the WCT on a broad right of communication to the public is based, to a great extent, on the relevant provisions of the Berne Convention to which it refers explicitly). Fifth, what was truly out-of-date leading to the invention of the erroneous “new public” theory was the age-old WIPO publication on which the CJEU based its interpretation (because nobody had helped the Court by drawing attention to various up-to-date WIPO documents and publications and other truly relevant sources).  

Judge Malenovský also criticised the Berne Convention citing its alleged “ambiguity”. It should be remarked in this context again that, in SGAE in which the “new public” theory was presented, no doubt whatsoever was expressed by the Court about the concept of communication to the public due to some ambiguity; the Court considered it sure that what it believed (wrongly) to be stated in the old WIPO Guide, although without a binding effect, due to the reliability of the source, may simply be accepted as valid.  If the Court had found any ambiguity whatsoever, it certainly would have made an attempt – due to its tasks as the highest judicial body of the EU, this would have been its obligation – to dissolve it (for example, by taking into account the “preparatory work” of the relevant provisions of the Berne Convention). The fact that it did not find this necessary shows that it did not see any ambiguity whatsoever (which is pity, since although the Convention was not ambiguous, the Court’s error has introduced unfortunate ambiguity). 

J. Malenovský also mentioned a concrete problem what he qualified as ambiguity; namely that sometimes the Berne Convention mentions “communication to the public” and sometimes “public communication”. This remark, however, seems to reflect absence of appropriate attention to an important difference between the acts to which these expressions refer. Where the Berne Convention uses the expression “communication to the public”, always those acts are involved through which works are communicated to the public to a place other than from where the communication is made, while regarding the provisions in which the expression “public communication” appears (Article 11bis(1)(iii)) this not the case. The latter provision is about “public communication by loudspeaker or any other analogous instrument… the broadcast of the work”. As the WIPO Glossary (not the out-of-date one published in 1980
 – which has been used by the CJEU – but the current WIPO Glossary published in 2003
 about which nobody has informed the Court unfortunately) contains the following clarification about “public communication”:

“The use of this term, rather than the term ‘communication to the public’, is appropriate, since this act does not involve the transmission of the work to another place:  it is an act carried out in a place where the public is or may be present, and, in that sense, it is similar to ‘public performance’ and to ‘public recitation’.  It means the reception of the broadcast in a way that it becomes audible and/or visible to those who are present and correspond to the concept of ‘(the) public’. … The term differs from the expression ‘communication to the public’, since in the case of the latter, those to whom works or objects of related rights are transmitted for reception, and who correspond to the concept ‘the public’, are at different places.”

This means that complaining about “ambiguity” because the Convention uses, for communication to the public, the term “communication to the public” and, for public communication of broadcast works, the term “public communication” is similar to complaining that apples are called “apples” and pears are called “pears”. It is submitted that ambiguity would rather emerge if two different phenomena were called in the same way.                                                       

Judge Malenovský also tried to protect the unfortunate misunderstanding leading to the “new public” theory by referring to the “autonomy” theory of the Court. The framework and volume of this paper would not allow a detailed analysis of this theory. Thus, let us accept that the EU law is “autonomous” in the same way as a national law in its relation to international treaties. For the application of a treaty, in general (with the exception of possible but rare self-executing provisions) its implementation in national law is needed and then the national law applies rather than directly the treaty. 

However, this kind of autonomy may not put in doubt the applicability of the basic legal principle of pacta sunt servanda stated quite clearly in Article 36 of the Berne Convention
 and in similar ways also in other copyright and related rights treaties administered by WIPO,
 Mirroring these provisions, Article 216(2) the TFEU provides that “Agreements concluded by the Union are binding upon the institutions of the Union and on its Member States.” That is, the international copyright treaties also bind the CJEU as an institution of the EU. 
It should also be stressed that, in the case of the „new public” theory – as well as its “corrections”: the „special technical means” and „restricted access” theories – it was not the case that there was something in the EU law and the Court tried to interpret the international treaties as much as possible in a way that it be in accordance with the existing EU law. In fact, those theories have been invented and introduced by the Court as if they had followed from the international treaties.   
   It is worthwhile noting that the report on J. Malenovský’s surprising speech has been prepared and published by the same Marcella Favale who – along with Martin Kretschmer and Paul Torremans – was one of the co-authors of a major study on the CJEU’s copyright case law with detailed analysis of no less than 40 cases up to Svensson. It is entitled “Is there a EU copyright jurisprudence – An empirical analysis of the working of the European Court of Justice”.
 One of the basic findings of the study is this: “The analysis shows that private law and in particular intellectual property law expertise is almost entirely missing from the Court.”
 The suggestions in the study are in accordance with this not-quite-promising finding: 

“Having diagnosed the state of copyright related judicial reasoning at the ECJ, what policy interventions would assist the Court to form a more coherent copyright jurisprudence? The most straightforward solution might introduce specialised (copyright or intellectual property) professionals into the European Court system in order to increase domain competence and predictability. Short of forming a specialist Court, interventions might include (i) reforming the rules of procedure by making criteria for the assignment of cases more explicit (enabling the systematic allocation of cases to certain chambers where new members might shadow reporting judges that have developed domain specific experience), and (ii) supporting judicial learning when members first join the Court (for example through training of référendaires in specialist domains). Exploring such options seriously would require the Court (and the European institutions that invented its governance) to look in the mirror, hold the gaze and recognise what they see. Empirical reflection may yet improve doctrine.”

The above-mentioned well-documented finding about the almost entirely missing intellectual property – including in particular copyright – expertise truly would require the Court’s judges and the European institutions “to look in the mirror, hold the gaze and recognize what they see”. It would also justify more caution with certain sweeping statements on the Court’s capacity and competence to judge whether or not the “subordination” of the Court’s practice to – and in fact the faithful application of – certain international treaties and EU norms (such as Article 4(2) on the exclusion of digital exclusion”) is “opportune”.       

What seems equally important is to see that Article 267 of the TFEU and the current procedural rules of the preliminary ruling do facilitate judicial errors that, in a healthy judicial system, could be easily avoided.          

Article 267 makes it possible that a judge at the lowest level of the judicial system of a Member State may turn directly to the CJEU; that is, to the highest judicial body in the EU. It does not seem to be an unfounded presumption that in a national judicial system, frequently, the least experienced judges with the least expertise may be found at such a low level of the system. If this is considered together with the findings of the above-quoted study about the missing expertise of CJEU judges and with the current procedural rules, erroneous judgments seem to be in a way programmed. All this is aggravated by certain other defective characteristics of the system. First of all, by the fact that the chance for appeals is completely missing in case of referrals by lowest-instance courts. A judgment adopted by the CJEU becomes a first-instance judgment and, at the same time, the highest, last-instance judgment in all the 28 Member States. There is a possibility of correcting flawed decisions: self-correction by the CJEU itself. For this, however, it would be necessary to recognize the error which – due to “institutional pride” which is particularly high in the case of such judicial bodies – cannot be realistically expected. In spite of this, as it can be seen in the case of the SGAE-TvCatchup-Svensson triptych or of the BestWater-GS Media tandem, self-correction still does take place time and again – but without recognizing obvious errors. This, may – and often does – lead to self-contradictions and further potential errors as the analysis of the TVCatchup and Svensson judgments shows it above. 

The establishment of a specialized copyright chamber as suggested in the above-mentioned study prepared by P. Torremans, M. Favale and M. Kretschmer might be helpful somewhat, but it would be far from being sufficient. It would be a much more direct solution to discourage – and at a possible future modification of the TFEU even to eliminate – the possibility of a court at a level lower than the highest judicial body of a given Member State – to turn directly to the CJEU. This kind of correction would have double advantages. First, in this way, more adequate development of the cases could take place because they would go through a judicial hierarchy allowing the presentation – by specialists of the given issues – of arguments and counter-arguments along with all relevant information of which a lower-instance court may not be aware. In that way, the case burden of the CJEU might be eased too making it possible for the Court to collect fuller information and to more thoroughly prepare the judgments. In order to achieve the latter result, the preliminary ruling procedures would also have to be made more participatory and transparent. A solution might be the institutionalization of possible contributions by representatives of stakeholders in the disputes (not only by the parties of the concrete cases) to ensure duly informed judgments, like in the amici curiae system in the US.  

2.12.                OPTIONS FOR GETTING RID OF THE BURDEN OF                  ERRONEOUS THEORIES ABOUT THE CONCEPT
                       AND RIGHT OF COMMUNICATION (INCLUDING 

                       MAKING AVAILABLE) TO THE PUBLIC  
The Executive Committee of ALAI has recognized that it is not sufficient to state and prove that the use of hyperlinks qualify as making available to the public. Clickable links are so decisive elements of the online infrastructure that, if it were not possible to use them in a reasonable way, it might paralyze the Internet. Therefore, after the basic report and opinion mentioned above, the Committee has adopted another one
 in which alternative options are presented; such as the use of certain existing exceptions or the creation of a new fine-tuned  exception in due accordance with the three-step test. The possibility of the implied license doctrine was also discussed but not found a sufficiently stable basis.
Among the existing exceptions, for example, the exception allowing free use of articles and broadcast programs on current political, economic an religious topics under Article 10bis(1) of the Berne Convention and Article 3(3)(c) of the Information Society Directive might offer n solution in some cases. Several other exceptions provided in the same Article of the Directive may also be helpful (such as those on use for research and illustration for teaching, use for people with disabilities (even before the ratification and implementation of the Marrakesh Treaty), quotations, parodies or incidental uses). 

For the introduction of a new exception and limitation, if any, a cautious, participatory and transparent preparatory work would be necessary. This might lead to a solution that – in contrast with Svensson and its caricature: BestWater – is duly balanced and suitable both to maintain the key role of “clickable links” in the online environment and guarantee normal exploitation of works by the rightholders.

One may also hope that the CJEU, step by step, may also bring about more fundamental corrections in its case law. For example, some findings in the GS Media judgment seem to indicate a chance for such kind of possible development.  As discussed above, the “restricted access” criterion has somewhat faded away in it and has given room for possible options at the borderline of the implied licenses doctrine and the innocent infringement defence (but perhaps somewhat closer to the latter, combined with a kind of rebuttable presumption). The   application of such possible defence and rebuttable presumption certainly would require more complex analysis by the courts but it might open the way to bringing the concept and right of communication to the public in the Court’s practice in accordance with the international treaties and the EU law. 
As noted above, there is also a possible reading of the AS Media judgment on the basis of which the concept created in Svensson according to which the population of the Internet is one single monolithic “public” may be seriously questioned – which might also be helpful to put an end sooner or later to the “new public” theory.           

However, for the time being, as the analysis above has shown, the CJEU case law on the right of communication to the public – for various unfortunate reasons (absence of specialized knowledge among CJEU judges, badly informed judgments due to dysfunctional procedural rules, using inadequate sources and hopelessly misunderstanding them, etc.) – is still in obvious conflicts both with the EU law and the international treaties binding the EU and its Member States. In fact, the CJEU does not just interpret and apply, but in certain cases also modify the EU law, in particular the Information Society Directive (to which its competence hardly extends). 
If the TFEU is regarded a kind of constitution of the EU (although it is not), this activity of the Court may qualify as “unconstitutional”. The problem is that the “unconstitutionality” is committed exactly by the Court which is supposed to guard over “constitutionality”. It would be a brave response by a judge in a Member State who has sworn on respecting constitutionality to deny the application of amendments of the EU law (and, in a way, also of the international treaties) adopted in such a manner. However, it would be a more adequate solution to re-establish the “constitutionally” by those bodies of the EU (the Parliament and the Council, at the initiative of the Commission) which – contrary to the CJEU – have competence to create and adopt legislative provisions.
The proposal worked out under the aegis of the French Ministry of Culture and presented by Pierre Sirinelli at the above-mentioned conference on the right of communication to the public organized by the Belgian ALAI Group in Brussels on 15 January 2016 seemed to reflect this recognition. 
It mainly dealt with the problem of “false intermediaries” (see below), but it also included a draft “amendment” of the Information Society Directive which would serve the re-establishment of the EU law de facto amended by the CJEU. The insertion of the following new recital 24a was suggested: 
“In accordance with the provisions of Article 11bis of the Berne Convention, these rights must apply whenever the copyright work or subject-matter is subject to an act of communication to the public and/or making available to the public by a third party to the initial act of communication to the public and/or making available to the public, whether this third party uses the same technical method or a different technical method to that used for the initial act.”
The proposal presented the reasons for such an amendment in this way:
“3. The reference to the Berne Convention made in recital 24a, is crucial at a time when the Court of Justice of the European Union is interpreting legislation (particularly the right of communication to the public) in a manner which seems to be far removed from a strict legal orthodox approach. This critical change in approach is demonstrated by many of the Court's global case law specialists, particularly but not exclusively in the area of hyperlinks
. Two robustly-argued resolutions
 adopted by the International Literary and Artistic Association (ALAI) are of relevance here. It is of note that this 'learned society' - which was at the source of the Berne Convention - has criticized the Court of Justice for deviating from the meaning that ought to be taken from the international legislation by adding a legal assumption of the requirement of a 'new public' as a basis for the enforceability of copyright.
This is an important point, given that some service providers may in the future decide to provide link databases rather than storing files of copyright works.”
Such and “amendment”, or some variants thereof, would re-establish the integrity of the right of communication to the public as provided in Article 3(1) of the Information Society Directive and in Article 8 of the WCT by eliminating its curtailment by the CJEU’s “new public” and “specific technical means” theories. It seems, however, that the proposal has not been accepted yet in a way that it would have been included in recent draft provisions presented by the European Commission.  
Conclusions and suggestions: 1. In the field of copyright, only the right of distribution may be exhausted. The right of communication (including making available) to the public is not exhausted by the distribution of a copy which could be used for communication, and it is not exhausted either by an act of communication to the public. The “new public” theory introduced by the CJEU in SGAE is  the result of an unfortunate misunderstanding of an example in an old, simple-style introductory publication intended for developing countries. According the theory, if a work or object of related rights is communicated to a certain circle of the public, the right of communication to the public ceases to apply for communication to the same circle; that is it is exhausted. This is in conflict with the international treaties and the EU law under which the right of communication to the public is applicable for any new act of communication to the public rather than only to any act of communication to a new public.
2. The introduction of the “specific technical means” theory by the CJEU in TvCatchup in order to somewhat narrow the scope of application of the erroneous “new public” theory was helpful in the given case, but it was not in accordance with the international treaties and the EU law either and it also has the potential of narrowing the scope of application of the right of communication to the public in conflict with the international treaties and the EU law. 
3. The theory recently presented by a CJEU judge (but not mentioned in any judgment of the Court) according to which it would be “inopportune” to take into account certain international treaties, in particular the Berne Convention, because they are “out-of-date” and “ambiguous” is badly founded and does not correspond to the real legal situation. It would be desirable for the CJEU to find a way to abandon the application of some erroneous theories, as kinds of “dicta”. The latter are , to a great extent, caused by the defective procedural rules of the preliminary ruling system, which are not suitable to guarantee duly informed and argued judgments. The hope for eliminating the unfortunate “new public” theory might take place also through self-corrections by the Court, and some findings (not all) in GS Media may offer a certain amount of hope for possible readiness for this, but it might still be necessary  to follow the suggestion in a recent proposal worked out under the aegis of the French Ministry of Culture which would consist in restoring the integrity of the EU law by a legislative measure (under the concrete proposal, through the insertion of a recital in the Information Society Directive to provide adequate legislative interpretation). 
4. In Svensson, the CJEU has made an attempt at correcting the effect of the joint application of the erroneous “new public” and “specific technical means” theories. It tried to establish a certain balance of interests in regard to the use of hyperlinks (“clickable links”). The Court has found that free communication (making available) to the public of works and other protected materials is allowed from the moment of their online making available, but with an exception to this kind of exhaustion of rights where the rightholders “restrict access”. In fact, however, no appropriate balance has been established; the adopted legal construction is highly disadvantageous to the rightholders, and it is also in conflict with the international treaties and the EU Law. 
5. “Restriction of access” as a condition – without the fulfilment of which rightholders lose their right of communication (making available) to the public – is a formality of protection the application of which is not allowed by the international treaties and the EU law. This nature of the condition might be reduced or even eliminated if the concept of “restricted access” were not limited to the application of “paywalls” or other technological protection systems. Such a result might be achieved if the Court interpreted the condition on the basis of the implied licenses doctrine extending the concept of “restricting access” – beyond technological restriction – to any means through which rightholders might make it clear that they do not authorize free use (and, thus, there would be no basis to imply a license).
6. However, the implied license doctrine is not recognized in many countries and it would not guarantee stable legal situation even where it is applied. The possible replacement of the “restricted access” criterion and the implied license doctrine with an innocent infringement defense (in case of “free availability” of protected contents) combined with a rebuttable presumption – to the possibility of which some findings in the GS Media seem to refer (although partly “contaminated” with a profit-making criterion) – might bring the Court’s practice somewhat closer to accordance with the international and EU norms. Nevertheless, the opinion of ALAI in which it is suggested that the most adequate solution would be the application of certain existing exceptions and, if it were found that those exceptions do not cover all cases where free use might have to be allowed, the introduction of a precisely targeted and finely tuned specific exception or limitation – in full accordance with the three-step test – may still outline the most appropriate and safest choice.               
3.                   THE QUESTION OF “DIGITAL EXHAUSTION”  
As discussed above, the application of the “new public” theory results in the exhaustion of the right of communication to the public – and this is in conflict with the international copyright treaties and the EU law. However, the CJEU and US courts have dealt with the question of “digital exhaustion” of rights also in a broader context.
The CJEU, in its UsedSoft judgement, ruled that, in the case of computer programs, there is “digital exhaustion.” A detailed study has been published on that judgment and is freely available at the website of the author of this paper: www.copyrightseesaw.net.
 The study proves that the CJEU has gone much beyond its competence by, in fact, amending both the Computer Programs Directive and the Information Society Directive. The Court has ruled that what is in fact online reproduction and transmission of used computer programs is allowed on the basis of certain specific aspects in the Computer Programs Directive which in fact did not exist but has been included by amendments through the judgment retrospectively. The volume of this paper would not make it possible, and its objective would not justify, a discussion on how those de facto amendments of the EU law took place in UsedSoft. (It might be discussed whether or not the results of such amendments were beneficial; irrespective of the answer to this question, there would still be a problem – a rule of law problem – since the amendments have been made by a body of the Union which does not have competence to amend EU directives). However, UsedSoft has also raised the potential of “collateral damage” in the sense that it has led to certain ideas that the principle of “digital exhaustion” might – or should – be extended to the traditional categories of works. Such extension of the coverage of the amendment made by the CJEU would result in serious conflicts with the international treaties, in particular with the WCT and with the Information Society Directive.  
The idea of “digital exhaustion” – at least for works other than computer programs, such as musical works, and for objects of related rights, such as phonograms – has been rejected in the US in the ReDigi order. ReDigi.com was a kind of online music store advertised as „the world’s first and only marketplace for digital used music."
 The “marketplace” allowed users to store their recordings in online lockers and "sell" them through the "Cloud." If its customers wished to "sell" a "used" digital recording through the system, they had to download ReDigi's software. The software made it possible for customers to designate the recordings legally purchased from iTunes Store or ReDigi that they wished to sell from their devices. In such a case, ReDigi – at least allegedly – removed the eligible recordings from the seller's device and stored them in its “cloud” for "sale." Buyers were able to view a list of recordings that were for sale, and purchased and downloaded them. Capitol Records filed a lawsuit against ReDigi claiming that it was liable for several violations, including direct infringement, contributory and vicarious liability, and inducement of copyright infringement; it engaged in unauthorized reproduction, distribution, and public performances (corresponding also to a broad right of communication to the public under the US Copyright Act) of the plaintiff’s works and assisted users in making unauthorized copies and sales. In response, ReDigi has claimed fair use and the first sale doctrine as a defence; it contended that its system, which removed the digital copy from its prior owner's access, so that only one person "owned" the digital copy at any time, should enjoy the same exemption from copyright liability as do tangible used books and records. 
Judge Sullivan of the District Court of the Southern District of New York found in favor of the plaintiff – and rightly enough.  He adopted an order granting Capitol Records "motion for summary judgment on its claims for ReDigi's direct, contributory, and vicarious infringement of its reproduction rights".
  

The Court has held that, even if the transfer of a copy of a work over the internet does not produce extra retention copies, so that there is only one copy of the work before and after the transfer, it nonetheless infringes the copyright owner’s exclusive reproduction right. Reproduction occurs when a work is fixed in a new material object, and the fact that the file moves from one material object to another means a reproduction occurred. In finding that the reproduction right was implicated, the court rejected the application of the first sale doctrine and further declined to find that the use was “fair”. Because the copies that ReDigi distributed were unauthorized, the court held that ReDigi had violated both the reproduction and the distribution rights.

The court reasoned that the first sale doctrine applies only to the owner of a “particular” copy and is limited to the sale or other transfer of material items in the stream of commerce. Because the communication of a digital file (as opposed to a material object, such as a CD, in which the file is fixed) necessarily results in the creation of a new material instantiation (in the recipient’s hard drive), the recipient will not have obtained possession of “that copy”.  New copies of works fall outside the scope of the first sale doctrine.

The Court’s order pointed out that “it is the creation of a new material object and not an additional material object that defines the reproduction right”
 and rejected ReDigi’s argument that the Court’s reading of section 109(a) of the Copyright Act on the first sale doctrine would exclude digital copies of works from the meaning of the statute.
Judge Sullivan referred to the reason for which the US Copyright Office (USCO) in its report on the Digital Millennium Copyright Act rejected extension of the first sale doctrine to the distribution of digital works, and pointed out that the justifications for the first sale doctrine in the physical world could not be imported into the digital domain. The USCO had stated that “the impact of the [first sale] doctrine on copyright owners [is] limited in the off-line world by a number of factors, including geography and the gradual degradation of books and analog works.”
 The ReDigi order quoted the USCO report as follows:  

[P]hysical copies of works degrade with time and use, making used copies less desirable than new ones. Digital information does not degrade, and can be reproduced perfectly on a recipient’s computer. The “used” copy is just as desirable as (in fact, is indistinguishable from) a new copy of the same work. Time, space, effort and cost no longer act as barriers to the movement of copies, since digital copies can be transmitted nearly instantaneously anywhere in the world with minimal effort and negligible cost. The need to transport physical copies of works, which acts as a natural brake on the effect of resales on the copyright owner’s market, no longer exists in the realm of digital transmissions. The ability of such “used” copies to compete for market share with new copies is thus far greater in the digital world.
 (Emphasis added.)

This is also an appropriate description of the important difference between the transfer of copies of used computer programs and traditional works, such as the recordings of musical works or e-books. If the copy of the computer program is truly deleted from the memory of the original owner of the copy, in fact, the program’s functionality is transferred to the new owner. In contrast, with such possible transfer of used copies of traditional works, the previous owner has already fully consumed the work and with the transfer the consumption of the new owner is made possible. In the case of traditional tangible copies, the transfer is much slower and the used copy may not be already the same quality as in its original form. In contrast, with digital copies, as the USCO’s comments has pointed out, the process of transfer could be highly accelerated and would result in the great number of such copies in a way that it may undermine the market for the owners of rights to reproduce and distribute copies. In other words, it would create conflicts with normal exploitation of the works and recordings concerned – and thus, with the three-step test provided in Article 10 of the WCT.  
Turning to the situation in the EU, the Information Society Directive has implemented the WCT adequately in respect of all categories of works (including computer programs to which all the provisions of the Treaty apply including those which are relevant from the viewpoint of the right of distribution and the possibility of limiting it by exhaustion, hence the conflict with the UseSoft judgment with the Directive and the WCT). The WCT allows the limitation of the exclusive right of distribution by exhaustion with the first sale of copies if tangible copies are involved.  It does not include similar possibility in regard to copies made through online transmission (through downloading) in a way that the holder of the copy, or anybody else on his behalf, might make a new copy through transmission. 

      The due implementation of the relevant provisions of the WCT in the Information Society Directive has taken place through recital (29) and Article 3(3) of the Directive: 
Recital (29): „The question of exhaustion does not arise in the case of services and on-line services in particular…  Unlike CD-ROM or CD-I, where the intellectual property is incorporated in a material medium, namely an item of goods, every on-line service is in fact an act which should be subject to authorisation where the copyright or related right so provides.” 

Article 3(3): The rights referred to in paragraphs 1 [the right of reproduction] and 2 [the right of communication to the public, including making available to the public] shall not be exhausted by any act of communication to the public or making available to the public as set out in this Article.  (Emphasis added.)

It is important to note that, although reproduction of intangible copies (by downloading) through transmission by means of an online service may be characterized as “distribution,” this cannot change the fact that acts of reproduction and making available are covered by rights in respect of which no exhaustion of rights is allowed. When a „used” copy of a work or recording is uploaded in a “used-copy” online system and then downloaded into the computer of the new acquirer, a new intangible copy is made.

The right of reproduction – as the ReDigi order rightly pointed out – cannot be exhausted under the international treaties: It cannot be exhausted under the EU law either. The acts of making copies through transmission may be characterized as „sale” or „distribution.”  This is not the real issue; this is in accordance with the principle of „relative freedom of legal characterization”
 of acts covered by rights and the acceptability of such legal characterization was recognized at the 1996 WIPO Diplomatic Conference. However, under that principle, a specific legal characterization cannot change the nature and the level of protection of the rights involved (with possible limitations allowed or not allowed). It cannot be disregarded what is actually taking place in such a “used-copy” system characterized as “distribution”. It is in fact “distribution” through reproduction (making intangible copies through downloading) through transmissions. Different legal characterization of the acts of reproduction and making available to the public does not allow Contracting Parties to provide for exhaustion of those rights.      
Fortunately, it seems that the CJEU has stopped at computer programs by amending the relevant norms of the Information Society Directive and, in the case of traditional works, it is ready to apply the existing provisions of the Directive clearly excluding “digital exhaustion” for such works. 
The summary of the Allposters judgment of the CJEU reads as follows: 
Article 4(2) of Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights in the information society must be interpreted as meaning that the rule of exhaustion of the distribution right set out in Article 4(2) of Directive 2001/29 does not apply in a situation where a reproduction of a protected work, after having been marketed in the European Union with the copyright holder’s consent, has undergone an alteration of its medium, such as the transfer of that reproduction from a paper poster onto a canvas, and is placed on the market again in its new form.     
Although the case related to offline context, it included an aspect similar to digital “used-copy” systems in the sense that the original copy of the work was destroyed and a new copy was made at the same time (in an altered form). It is more relevant, however, that the Court referred both to recital (28) and Article 4(2) of the Information Society Directive as well as to Article 6 of the WCT along with the agreed statement concerning Articles 6 and 7 of the Treaty – all of them making it crystal-clear that, under the Treaty and the Directive implementing it, exhaustion of rights only applies to distribution of tangible copies. These provisions do not allow “digital exhaustion”.
It is to be noted that, in its recent Stichting Leenrecht judgement, the CJEU has modified both the Rental, Lending and Related Rights Directive and the Information Society Directive by a ruling, according to which, the online making available by libraries of (intangible) copies of e-books for a limited period to members of the public – which, in fact, seems to be an act of the distribution-type form of the right of interactive making available to the public under Article 3(1) of the Information Society Directive and Article 8 of the WCT – is covered by the concept and right of public lending along with its possible derogations. Similarly to the UsedSoft ruling, a detailed analysis of the Stichting Leenrecht judgment would go also beyond the limits of the volume of this paper. My opinion about it is similar to what I expressed  about UsedSoft (see above). It will be presented in an analysis on my website foreseeably by the time of a possible publication of this paper; at present, only a paper on the Advocate’s General opinion may be found there.
 However, the Court has based its judgement, in general, on the same arguments as what the Advocate General presented. Therefore, my opinion about the judgments is more or less the same as about the Advocate’s General opinion. The legal-political arguments for allowing such kinds of acts (although not the same way as foreseen in the judgement) seem to be valid, but the legal arguments are not well-founded. The amendments of the above-mentioned Directives should have been made by those bodies of the EU – the Council and the European Parliament – which are only competent for this, based on thorough preparatory work involving all  interested stakeholders and, as a result, in a much better balanced and fine-tuned manner. One of the problems of this “UsedSoft-type” amendment of the EU law is that it has disregarded the valid arguments presented in the ReDigi case mentioned above about the fundamentally different and more weighty impact of so-called “e-lending” on the chance of rightholders to normally exploit their rights in the works concerned in contrast with real lending of tangible copies.                       
Conclusions and suggestions: 1. In UsedSoft, the CJEU, de facto amended “retrospectively” the Computer Programs Directive, and as a consequence also the Information Society Directive, to introduce “digital exhaustion” for computer programs. Such an excursion of the Court to the field of legislation – without due competence for it – might be criticized, but in the specific case of computer programs, the impact of “digital exhaustion” on rightholders may not be substantially prejudicial, provided that the applied system truly guarantees (about which there may be some doubts) that, when a program is transmitted to another computer, it is truly deleted from the original computer. This is so because computer programs are of a utilitarian nature; if a program is transferred to another computer, it continues functioning there, and it does not function anymore in the original machine.  
   2. However, the extension of “digital exhaustion” to traditional categories of works (such as musical works, audiovisual works, e-books, etc.) would be detrimental to the authors and other rightholders of those works. In this case, consumptive use takes place; for those who have watched a film or read an e-book, the purpose for which they have obtained the copies is completed. Although this is also the case with analogue copies, the impact of “digital exhaustion” (even if we do not talk about the realistic possibility that the original owners may keep back-up copies) would create major conflicts with normal exploitation of works (in particular, due to the perfect – new – quality of the “used” copies, and the ease and speed at which those copies may be made available to subsequent new users within very short time).  
   3. Article 3(3) of the Information Society Directive excludes “digital exhaustion”. The Allposters ruling of the CJEU has raised the hope that the Court may not intend to apply “digital exhaustion” to traditional non-utilitarian works. However, it would be necessary to make this completely unambiguous in the case law of the Court, the same way as it has happened in the ReDigi case in the US concerning musical works and recordings. The amendment of the Rental, Lending and Related Rights Directive and the Information Society Directive by the Court in Stichting Leenrecht regarding so-called online “e-lending”  (in fact, interactive making available e-books to members of the public for a limited time) in a manner similar to the way in which an amendment took peace in UsedSoft – among several other reasons – is particularly problematic because it has not taken into account the high speed of subsequent full consumptive use of the works concerned due to their easy and quick online availability and the negative impact of this on the chance of normal exploitation of the relevant rights – in view of which Justice Sullivan, rightly enough, has rejected the idea of “digital exhaustion”.             
4.                    THE CONCEPT OF “PUBLIC” (AND 
                    COMMUNICATION “TO THE PUBLIC”)

The international treaties do not contain any specific definition of “public” or its antonym “private”. This is so despite the fact that it depends on the meaning of these concepts whether or not an act of “public” performance or communication “to the public” takes place.
  It is true that, in the earlier stages of the TRIPS negotiations, there were some proposals to define the concept of “public”, but no such definition has been included in the final text of the Agreement.
 

However, the issue of the delimitation of “public” and “private” has been addressed by the competent bodies of WIPO administering the Berne Convention and – along with Unesco and ILO – the Rome Convention. In the “guided development” period of international copyright in the 1980s, a series of meetings took place where the Executive Committee of the Berne Union and its Subcommittees, as well as a number of Committees of Governmental Experts convened by – and reporting to – the Executive Committee (along with the corresponding bodies of Unesco) addressed the issues of interpretation and application of the key provisions of the conventions, among them also those on communication to the public (including broadcasting and cable retransmission as specifically regulated forms of communication). 

As mentioned above, the International Bureau of WIPO tried to offer some guidance also before this intensive period of meetings in Guides and a Glossary mainly intended for developing countries in the stage of establishment their copyright system, and that the CJEU committed the error of using those old publications as the exclusive basis for the interpretation of treaty terms. As regards the concept of “public” and (communication) “to the public”, this kind of interpretation by the CJEU has been presented in quite a concise manner for example, in its SCF judgment: 
84…[T]he Court has held that the term ‘public’ within the meaning of Article 3(1) of Directive 2001/29 refers to an indeterminate number of potential listeners, and, in addition, implies a fairly large number of persons (see, to that effect, Case C‑89/04 Mediakabel [2005] ECR I‑4891, paragraph 30; Case C‑192/04 Lagardère Active Broadcast [2005] ECR I‑7199, paragraph 31, and SGAE, paragraphs 37 and 38). 

85      As regards … the ‘indeterminate’ nature of the public, the Court has observed that, according to the definition of the concept of ‘communication to the public’ given by the WIPO glossary, which, while not legally binding, none the less sheds light on the interpretation of the concept of public, it means ‘making a work … perceptible in any appropriate manner to persons in general, that is, not restricted to specific individuals belonging to a private group’. (Emphasis added.) 

Although the CJEU referred to the definition of “public” in the old Glossary suggesting that it had based its own definition on it, the Court’s definition, in fact the concept adopted by it differed even from what appeared in the old Glossary. As it can be seen in paragraph 84 quoted above, according to the Court, “public” meant an “indeterminate number of potential listeners” which also implies “fairly large number of persons”. Then in paragraph 85, the Court only partly quoted the definitional criteria of the concept of “public” in the old Glossary (about which it stated that, “while it is not legally binding, it sheds light on the interpretation of the concept of the public”). To the extent that it had found it useful to determine the “indeterminate” nature of “public”, it quoted that, under the Glossary, it means “persons in general, that is, not restricted to specific individuals belonging to a private group”. 

The CJEU, however, has not looked around thoroughly in the old Glossary. If it had done so, it would have found that the Glossary also included clarification on what a “private group” meant (on the understanding that what went beyond a “private group” was “public”). It is true that in the definition of “communication to the public”
, the old Glossary only referred to a “private group”, but under the title “public performance”
, it also clarified that “public” is what goes beyond what corresponds to usual “domestic” use. Although it was not stated explicitly, “domestic” use already suggested basically use only within a family circle (see below the definition in the new WIPO Glossary). 

The concept of a “domestic” use ((use within a family circle) was sufficiently clear but the Court has disregarded this definitional element. Instead of that, it included a more uncertain and more open-ended criterion which nowhere appeared in the old Glossary; namely, the criterion of “fairly large number of persons”.                         

As it is described above, the CJEU based the interpretation of the concept of “public” on the old Glossary because, although it was not legally binding, it considered it suitable to shed light on the concept. However, the old Glossary does not reflect anymore WIPO’s actual position. WIPO’s position now is reflected (and it was already the case at the time of the CJEU’s ruling) in the new WIPO Glossary published 33 years later, in 2003. It includes the following definition of (the) “public”:

“Public, the ~

1. ‘The public’ is a group consisting of a substantial number of persons outside the normal circle of a family and its closest social acquaintances.  It is not decisive whether the group is actually gathered in one place; the availability of works or objects of related rights for the group suffices.  In cases of communication to the public (including broadcasting), and (interactive) making available to the public, it is irrelevant whether the members of the public capable of receiving the works or objects of related rights may receive them at the same place or at difference places, and at the same time or at different times.

2. As an adjective in reference to an act, ‘public’ (such as performance or recitation) means that the act is performed in the presence of the public, or at least at a place open to the public.”
 
As referred to further above, the important substantive differences between the 1980 and 2003 Glossaries are, inter alia, due to the fact that, in the long period passed between the two publications, a thorough analysis of, and debate on, the relevant issues took place at a great number of WIPO meetings of governmental experts and at sessions of the competent governing bodies of the Organization.  

There are two elements of the definition in the new WIPO Glossary which – as a result of the just mentioned thorough analysis and debate at the meetings of competent WIPO bodies – offer clarification about the concept of “public” (and “to the public”). First, the new Glossary contains more detailed criteria on what may still be regarded as a “private group” mentioned in the old Glossary and what qualifies rather as “public”; namely: “a group consisting of a substantial number of persons outside the normal circle of a family and its closest social acquaintances” (emphasis added).  Second, it has also been clarified in the new Glossary that, from this viewpoint, it is irrelevant whether the “said persons can perceive the images and/or sounds at the same place and at the same time, or at different places and at different times.”  
The definition reflected in the new Glossary was not just an invention of the competent bodies of the WIPO. It corresponded, and does correspond, to the concepts used in various national laws even in those which in other aspects differ quite importantly. For example Article L 122-5-1 of the French Intellectual Property Code defines public performance as what is not private, and private is what remains within the circle of a family, and section 101 of the US Copyright Act contains a very similar definition: „‚To perform or display a work ‘‘publicly’’ means… to perform or display it at a place open to the public or at a place where a substantial number of persons outside of a normal circle of a family and its social acquaintances is gathered.’ (Emphasis added.)

These elements of the definition in the new Glossary offer necessary fine tuning and, if they are not duly taken into account, it may lead to erroneous findings. For example, paragraph 90 of the SCF ruling of the CJEU reads as follows:

Next, as regards the patients of a dentist such as the one in the case in the main proceedings, it must be observed that they generally form a very consistent group of persons and thus constitute a determinate circle of potential recipients, as other people do not, as a rule, have access to treatment by that dentist. Consequently, they are not 'persons in general' as defined in paragraph 85 of the present judgment. (Emphasis added.) 

It is submitted that, if the definition of the new WIPO Glossary had been recognized – as it would have been justified for the reason referred to by the CJEU (namely that such a WIPO publication is a reliable source to shed light to the meaning of such a concept) – and, thus, the criterion “persons outside the normal circle of a family and its closest social acquaintances” had been used instead of the criterion of “persons in general”, the finding in the SCF case on whether or not the potential patients subsequently present in the premises of a dentist – undoubtedly outside the normal circle of a family and its closest social acquaintances – formed together a public would have been certainly different. 
If the Court had followed its finding according to which a WIPO Glossary should be considered reliable to shed light on the concept of “public”, and thus if it had used that version of the Glossary which truly reflect the position of the Organization, it would not have included such a statement either in its SCF judgment as this:   

91 As regards, further, having regard to paragraph 84 of the present judgment, the number of persons to whom the same broadcast phonogram is made audible by the dentist, it must be held that, in the case of the patients of a dentist, the number of persons is not large, indeed it is insignificant, given that the number of persons present in his practice at the same time is, in general, very limited. Moreover, although there are a number of patients in succession, the fact remains that, as those patients attend one at a time, they do not generally hear the same phonograms, or the broadcast phonograms, in particular. (Emphasis added.) 
If the CJEU had used the new WIPO Glossary, it would have stressed that (and now a quotation follows from the new Glossary’s definition), it is “irrelevant whether the members of the public capable of receiving the works or objects of related rights may receive them at the same place or at difference places, and at the same time or at different times.” In that case, the Court would have had to state – and it would have been the correct statement – that it does not change the nature of public communication of broadcast phonograms (and works and performances embodied in the phonograms) in the dentist’s premises (and now the text of point of 91 of the SCF follows) that “the number of persons present in his practice at the same time is, in general, very limited” and that “those patients attend one at a time, they do not generally hear the same phonograms.” 

Thus, the CJEU erred when it stated that no communication to the public had taken place just because at a place, the members of the public are not present at the same time but different times. 
When a similar situation emerged in the Reha Training case discussed below – along with the related problems in SCF – the court referred a question for preliminary ruling to the CJEU about various aspects of the concept of “public”. The preliminary question read as follows: 
Is the question as to whether there is a ‘communication to the public’ within the meaning of Article 3(1) of Directive 2001/29 and/or within the meaning of Article 8(2) of Directive 2006/115 always to be determined in accordance with the same criteria, namely that… ,

 
(b) the term ‘public’ refers to an indeterminate number of potential recipients of the service and, in addition, must consist of a fairly large number of persons, in which connection the indeterminate nature is established when ‘persons in general’ – and therefore not persons belonging to a private group – are concerned, and ‘a fairly large number of persons’ means that a certain de minimis threshold must be exceeded and that groups of persons concerned which are too small or insignificant therefore do not satisfy the criterion; in this connection not only is it relevant to know how many persons have access to the same work at the same time but it is also relevant to know how many of them have access to it in succession;     
 Advocate General Bot, in shis opinion, pointed out certain errors in this connection in SCF:

54. The referring court has expressed doubts whether the patients of a rehabilitation centre like that operated by Reha Training may be classified as ‘public’. Those doubts stem from the judgment in SCF (C‑135/10, EU:C:2012:140), in which the Court ruled that the patients of a dentist, who generally form a largely consistent group of persons, constitute a determinate circle of potential recipients and the number of them with access to the same work at the same time is not large. 

55.  The strict approach thus adopted by the Court in that judgment would seem to depart from its settled case-law. That is why I consider that the scope of the judgment in SCF (C‑135/10, EU:C:2012:140) should not be extended, but limited to the specific factual circumstances which gave rise to that judgment. To apply the Court’s reasoning in that judgment to a situation such as that at issue in the main proceedings would, in my view, be too restrictive vis-à-vis copyright and related rights and contrary to the high level of protection desired by the Union legislature and applied by the Court itself in its settled case-law…

57.      In this regard, in contrast with that judgment, in order to assess the existence of a public, account should be taken not only of the persons who have access to the same work at the same time, but also of the persons who have access to it successively.
While the Advocate General had duly identified the CJEU’s errors in SCF, the Court made only a partial use of the opportunity to correct its wrong interpretation of the “public” concept in previous rulings. 
Indeed, the Court has missed an element of an adequate concept of “public”, namely the qualitative criterion that “public” means those persons who do not belong to the private circle of the same family and its close social acquaintances. Such element is present in the definition of the actual WIPO glossary, as well as in the definitions of many national laws, and would guarantee full and adequate application of the right of communication to the public in accordance with the international treaties and the EU law.
Rather, the Court has confirmed the application of other definitions, such as the “fairly large number of people”. In this regard, the Court argued that a certain de minimis threshold must be exceeded and that groups of persons concerned which are too small or insignificant therefore do not satisfy the criterion.     
Conclusions and suggestions: 1. The CJEU – as a consequence of the defective procedures rules of the preliminary ruling system – has committed the same kind, although less conspicuous, error in determining the concept of “public” (as an antonym of “private”) as in the case of the invention of the “new public” theory. Namely, that it declared that a WIPO Glossary is a reliable source to determine such a concept but it did not use the actual WIPO Glossary that also reflects the position of competent governmental bodies of the Organization, but an old and out-of-date one and even it not fully and adequately. 

   2. The concept that the CJEU adopted in this way is that “public” means an indeterminate but fairly large number of persons to whom a work is potentially communicated. In many cases, this concept does not create problems for the application of the right of communication to the public, because also these – merely quantitative -- criteria are fulfilled. However, the concept lacks certain elements which, in the definition of the actual WIPO Glossary – and in the definitions of national laws – are included, and which guarantee full and adequate application of the right of communication to the public in accordance with the international treaties and, in Europe, with the EU law. At least two such elements are particularly relevant: first, and most importantly, the qualitative criterion that “public” means those persons who do not belong to the private circle of the same family and its close social acquaintances and, second, that those persons do not need to be present necessarily at the same place and at the same time in order to form “public”.
   3. The missing elements of an adequate concept of “public” have created obvious problems, for example, in the SCF judgement of the CJEU. In the Reha Training case, in which similar issues were covered, the Court missed a good opportunity to correct its previous fallacies. 
5.                     MULTIPLE PROBLEMS IN THE SCF JUDGEMENT AND THEIR CORRECTION IN THE Reha Training CASE
5.1.                  INTRODUCTORY REMARKS
The SCF judgement of the CJEU is suitable to present a number of typical problems of the preliminary procedures in the EU judicial system. 
The origin of the problems was that a lowest instance court submitted questions to the CJEU as the highest judicial body of the Union that reflected the judge’s incomplete knowledge of copyright. Some of the questions could have been easily answered even on the basis of a quick look at the text of the copyright law and the EU directives. It is somewhat alarming that the judge asked whether or not switching on a radio set in a waiting room is an act of interactive making available (sic!), or that, in the preliminary questions, reference was made to such an act performed by a dentist as “broadcasting” (a dentist as “broadcaster”!).. It is obvious that, in a healthy judicial hierarchy (which, in such a case is unfortunately missing) an appeal court could easily and nearly automatically correct such evident errors.   
The CJEU could have rejected to deal with such weird preliminary questions for multiple reasons. First, the question of whether or not a dentist may have to pay a tiny amount for the use of music in its waiting room somewhere in a Member State hardly have any importance at EU level; it does not have any relevance at all from the viewpoint of the application of the “four freedoms”.  Second, as discussed below, one of the excuses cited for certain erroneous or, at least, misleading statements in the SCF judgment is that a de minimis case is involved and those statements only apply in the given case. This, however, leads to the logical question of why the supreme judicial body deals with such completely unimportant issues. Third, the Court might have also noted a peculiar contradiction regarding its competence. It is true that the concept of “communication to the public” under Article 8(2) of the Rental, Lending and Related Rights Directive
 – in accordance with the definition of such acts under Article of the Rome Convention and Article of the WPPT – also covers public-performance-type “communications” (thus, including also what is, in the case of copyright, “public communication” of broadcast works). However, in the field of copyright, the harmonization – in the same way as concerning the right of public performance – has not extended to “public communication” as provided in Article 11bis(1)(iii) of the Berne Convention.
 This would have had to influence the CJEU not to take this case.  
The CJEU, when answering the inadequate questions of the first-instance court, made some corrections – for example, clarified that switching on a radio apparatus has nothing to do with the concept of interactive making available, although strangely enough it also characterized the act as “broadcasting” which was equally an error – but answered to them, and it may have been influenced by the low quality of the questions since some of the responses turned out to be erroneous or at least highly ambiguous. 

As mentioned in the previous chapter when, in the Reha Training case, similar issues emerged, the court turned to the CJEU – in a way asking it whether it truly wish to maintain certain findings in SCF or it may “clarify” (read: correct) them. In that chapter, the question concerning the concept of “public” is discussed along with the opinion of the Advocate General and the subsequent Court ruling in Reha Training. In this chapter, the other relevant problems of the SCF judgment are reviewed along with the rulings by the Court in Reha Training. 
5.2.                 THE ROLE OF PROFIT MOTIVE
Certain suggestions appeared also in CJEU judgments adopted before, but the full development of the Court’s position concerning the role of commercial, profit-making purposes for the concept and right of communication to the public took place in the SCF judgment.   
One of the paragraphs of the summary of the judgment reads as follows:
The concept of ‘communication to the public’ for the purposes of Article 8(2) of Directive 92/100 must be interpreted as meaning that it does not cover the broadcasting, free of charge, of phonograms within private dental practices engaged in professional economic activity, such as the one at issue in the main proceedings, for the benefit of patients of those practices and enjoyed by them without any active choice on their part. Therefore such an act of transmission does not entitle the phonogram producers to the payment of remuneration. (Emphasis added.) 

In this paragraph, the expression “free of charge” refers to the question of whether or not profit-making purposes may have a role from the viewpoint of the concept of communication to the public. In the body of the judgment, the following more detailed statements may be found:  

88 …[I]n paragraph 204 of the judgment in Football Association Premier League and Others, the Court held that it is not irrelevant that a ‘communication’ within the meaning of Article 3(1) of Directive 2001/29 is of a profit-making nature.

89 It follows that this must be all the more true in the case of the right to equitable remuneration provided for in Article 8(2) of directive 92/100 given its essentially financial nature. […]

90      More specifically, the Court has held that the action by a hotel operator by which it gives access to a broadcast work to its customers must be considered an additional service performed with the aim of obtaining some benefit, since the provision of that service has an influence on the hotel’s standing and, therefore, on the price of rooms. Similarly, the Court has held that the transmission of broadcast works by the operator of a public house is made with the intention that it should, and is likely to, have an effect upon the number of people going to that establishment and, ultimately, on its financial results (see, to that effect, SGAE, paragraph 44, and Football Association Premier League and Others, paragraph 205). […]

97     … [I]t cannot be disputed that, in a situation such as that in the main proceedings, a dentist who broadcasts phonograms, by way of background music, in the presence of his patients cannot reasonably either expect a rise in the number of patients because of that broadcast alone or increase the price of the treatment he provides. Therefore, such a broadcast is not liable, in itself, to have an impact on the income of that dentist. 

99      Consequently such a broadcast is not of a profit-making nature, and thus does not fulfil the criterion set out in paragraph 90 of the present judgment. [Sic!]

This part of the judgment, in a statement (not quoted above) also analyses the attitude of the public as a relevant criterion from the viewpoint of whether or not an act of communication to the public takes place. Furthermore, it also suggests that the concept of communication to the public depends on whether it is covered by an exclusive right or only by a right to remuneration. Those elements of the judgment – as discussed below – are also erroneous, as it is obviously also an error to characterize the act of the dentist as broadcasting. Under this subtitle, only the role of the profit-making nature of communication to the public is discussed.

The statement in paragraph 99 which may be understood to suggest that an act does not qualify as communication to the public if it is not of a profit-making nature is so obviously erroneous or, as a minimum it may be so dangerously misunderstood, that not only the usual emphasis is added to it above by italics but triple emphasis also using bold letters and underlining. One might only hope that the CJEU does not intend to make part of its “settled case law” the “finding” that the right of broadcasting as a subcategory of the right of communication to the public – or what in fact was involved in the SCF case: communication to the public of broadcast phonograms – is only applicable where it is of a profit-making nature. In fact, it might not be even sufficient just to “forget about it”; there is a need for a clarification or correction. This is so because the above-quoted statement in paragraph 99 creates the danger that the courts of EU Member States might understand and apply it as part of the “settled case law” of the CJEU. 

Let us read Articles 10(1)(ii), 11bis(1), 11ter(1)(ii) and 14(1)(ii) of the Berne Convention, Articles 3(f) and (g), 7.1(a) and 12 of the Rome Convention, Article 14(1) of the TRIPS Agreement, Article 8 of the WCT, Articles 2(f) and (g), 8(a), 10, 14 and 15(1) of the WPPT and now also Articles 2(c) and (d), g(i), 10 and 11 of the Beijing Treaty on Audiovisual Performances (BTAP), as well as Article 8 of the Rental and Related Rights Directive, Articles 1(1) to (3), 2, 4 and 8 of the Satellites and Cable Directive and Article 3 of the Information Society (Copyright) Directive along with any of the agreed statements and recitals and the entire “preparatory work” of these treaties and directives. Nowhere there is any indication whatsoever that the concept of “communication to the public” (and any subcategories thereof: broadcasting, rebroadcasting, retransmission by cable, making available to the public) might be understood or limited to “communication of a profit-making nature”. 

It is difficult to understand how this erroneous statement was included in the SCF judgment since Advocate General Trstenjak had presented weighty arguments before the adoption of the Court’s ruling making it clear that limiting the concept of “communication to the public” to “communication to the public for profit-making purposes” would be in a major conflict with the international norms and the EU legislation:

131. Furthermore, I am not convinced by the pleas that no communication to the public can be taken to exist because, in the present case,… the dentist acted without a profit-making purpose. 

132. First of all, the existence of communication to the public does not depend on whether the user pursues a profit-making purpose. 

133. The concept of communication to the public does not imply that it is dependent on a profit-making purpose. 

The Advocate General’s opinion was obviously correct. It is a pity that the Court had not based its ruling on it (and, in fact, apparently did not take it into account at all; otherwise it would have certainly presented the reasons why it had not accepted it). 

The Advocate General was right to point out that the Information Society (Copyright) Directive makes it crystal clear that the profit-making nature of an act of communication to the public is not a criterion of the concept of communication to the public.

Article 5(3) of the Directive to which the Advocate General has referred includes an exclusive list of exceptions to, or limitations of, inter alia, the right of communication to the public. In the case of the exceptions and limitations under points (a), (b) and (j) of the paragraph, the absence of profit-making objective is a condition:

Member States may provide for exceptions or limitations to the rights provided for in Articles 2 [on the right of reproduction] and 3 [on the right of communication to the public] in the following cases:

(a) use for the sole purpose of illustration for teaching or scientific research, as long as the source, including the author's name, is indicated, unless this  turns out to be impossible and to the extent justified by the non-commercial purpose to be achieved;
(b) uses, for the benefit of people with a disability, which are directly related to the disability and of a non-commercial nature, to the extent required by the specific disability;…
(j)  use for the purpose of advertising the public exhibition or sale of artistic works, to the extent necessary to promote the event, excluding any other commercial use; (Emphasis added.)
If, under the Directive, acts of communication to the public of a non-commercial nature were not covered by the right of communication to the public, there would not have been any need for the provisos in the above-quoted three points of Article 5(3) according to which these exceptions or limitations are only applicable in the absence of commercial nature of the acts of communication to the public. In that case, such acts “by definition” would not be covered by the concept and right of communication to the public and there would be no need for such exceptions or limitations. The three exceptions prove a contrario that the absence of profit-making nature of the acts is not a definitional element of the concept and right of communication to the public. 
In view of the defective – or at least highly ambiguous – nature of the SCF judgement on the role of profit-making objectives. the referring court in the Reha Training submitted this question:  
Is the question of whether a communication to the public within the meaning of Article 3(1) of Directive 2001/29 and/or within the meaning of Article 8(2) of Directive 2006/115 is present always to be assessed according to the same criteria, namely that… 

- it is not immaterial whether the act of exploitation is of a profit-making nature… whereby this is not a mandatory prerequisite for a communication to the public?”
The answer to this question is, of course, that the profit-making nature of an act of communication to the public is not immaterial, because it may influence the level of remuneration, and the absence of profit-making is a criterion of the applicability of certain exceptions, but it is not a prerequisite of the concept and right of communication to the public. 
Advocate General Bot’s opinion suggested the same response to the Court: “In assessing the existence of a communication to the public, the ‘profit-making nature’ of the communication may prove to be relevant. However, this is not an essential condition for the existence of a communication to the public.”
 
The Court answered this question on the same lines, following the opinion of the Advocate General Bot:

49. It must also be stated that although it is true that the profit-making nature of the broadcast of a protective work does not determine conclusively whether a transmission is to be categorised as a ‘communication to the public’ (see, to that effect, judgment of 7 March 2013 in ITV Broadcasting and Others, C607/11, EU:C:2013:147, paragraph 43), it is not however irrelevant (see, to that effect, judgment of 4 October 2011 in Football Association Premier League and Others, C403/08 and C429/08, EU:C:2011:631, paragraph 204 and the case-law cited), in particular, for the purpose of determining any remuneration due in respect of that transmission.
The role of profit-making purposes for the concept of communication to the public was later reinterpreted by the Court in the GS Media case.. In that case, the Court, as mentioned and quoted above, used the profit-making nature of the communication in connection with the concept of “knowledge of illegality” to introduce the following (rebuttable) presumption: when hyperlinks are posted for profit, it may be expected that the person who posted the link carries out the checks necessary to ensure that the work concerned is not illegally published. Therefore, it must be presumed that such posting has been done with the full knowledge of the protected nature of the work and of the possible lack of the copyright holder’s consent to publication on the internet. In such circumstances, and in so far as that presumption is not rebutted, the act of posting a clickable link to a work illegally published on the Internet constitutes a ‘communication to the public’.. 

The introduction of this presumption, according to which the for-profit nature becomes a relevant element to assess the existence of a communication to the public, not only is incompatible with international treaties and the EU law itself for the reasons detailed above, but also is likely to create more and more uncertainty, caused by the multiple criteria being currently applied by the Court.  
5.3.                 IRRELEVANCE OF THE PUBLIC’S ATTITUDE
In the SCF judgment, the CJEU has stated as follows:   

98      The patients of a dentist visit a dental practice with the sole objective of receiving treatment, as the broadcasting of phonograms is in no way a part of dental treatment. They have access to certain phonograms by chance and without any active choice on their part, according to the time of their arrival at the practice and the length of time they wait and the nature of the treatment they undergo. Accordingly, it cannot be presumed that the usual customers of a dentist are receptive as regards the broadcast in question. (Emphasis added.) 
An act of communication to the public takes place when somebody communicates a work or an object of related rights to the public. The clear text and the equally clear “preparatory work” of the relevant international and EU norms do not leave room for any slight doubt as to it is exclusively an act of the person who performs an act of communication. From the viewpoint of the completion of such an act, the attitude of the members of the public – whether or not they have an “active choice” of what is communicated to them or whether or not they are “receptive” – is completely irrelevant. In the case of background music, the members of the public certainly do not have an “active choice”; despite this, offering background music does qualify an act of communication to the public under Article 8 of the WCT and Article 3(1) of the Information Society (Copyright) Directive (and other relevant international and community norms) as much as where the members of the public make a more or less active choice (more in the case of interactive making available to the public where they may choose individually a specific work to be communicated to them and less, e.g., in the case of broadcast works where they may choose a broadcast program).    

As the Advocate General’s opinion presented in the SCF case rightly pointed out, although the question of whether the communication involves “featured music” or background music may be relevant as regards the tariffs applied by collective management organizations (and in fact the tariffs used by those organizations do differ on the basis of this criterion), this has nothing to do with the concept of communication to the public and the applicability of the right of communication to the public.     

The reference to background music as a form of communication to the public may have the same role in the SCF judgment as the reference to the absence of profit-making nature of communications. Hopefully, it was regarded by the Court only one of the various aspects of the concrete case in the main proceeding in view of which – having considered them together – the CJEU found it to be justified to apply, based on the de minimis principle
, an exception to the right of communication to the public. This hope was confirmed by the CJEU in its – also in other aspects adequate – OSA judgment
, where also the use of background music was the issue and the Court found that communication to the public had taken place.   

It would be necessary that the OSA judgment be confirmed and the erroneous SCF judgment be at least “forgotten”. The more so because the fact that communication to the public takes place also where background music is used has also been confirmed by the report of the WTO panel in the IMRO – officially “United States – Section 110(5) of the US Copyright Act – case
. The panel finding was far from being perfect, but from this viewpoint, it was correct. 

Therefore, it is understandable that the referring court also expressed certain doubts about this aspect of the SCF judgment too in asking the following question:
Is the question of whether a communication to the public within the meaning of Article 3(1) of Directive 2001/29 and/or within the meaning of Article 8(2) of Directive 2006/115 is present always to be assessed according to the same criteria, namely that…
· it is not immaterial whether… the public is receptive to this communication and not merely coincidentally “reached”, whereby this is not a mandatory prerequisite for a communication to the public?”  
The answer should be, of course, that it is not immaterial whether broadcast music is only communicated as a background since it may influence the level of remuneration, but it is not a prerequisite of the concept and right of communication to the public. 
Advocate General Bot has offered the same response in his opinion: “I  take the view that the receptivity of the public should not be regarded as a determining factor in establishing the profit-making nature of the broadcasting of a work… Actual, intentional access by the public to a work is not therefore necessary in order to establish the existence of a communication to the public.” 
The Court has implicitly followed the opinion of the Advocate General Bot, by stating that the receptivity of the public may be relevant only for the purpose of determining the remuneration due in respect of the communication (and excluding by default its relevance as a factor to establish the existence of a communication to the public).
 
5.4.                 MISCONCEPTIONS ABOUT COMMUNICATION 

                       TO THE PUBLIC IN THE FIELD OF RELATED RIGHTS; 

                       DANGERS ALSO FOR COPYRIGHT  

In paragraph 88 of the SCF judgement, there is a reference to a statement in a previous judgment according to which “it is not relevant that a ‘communication’ within the meaning of Article 3(1) of Directive 2001/29 is of a profit-making nature”. In paragraph 89, the judgement continues in this way: “It follows that this [that is, the relevance of profit making as a criterion] must be all the more true in the case of the right to equitable remuneration provided for in Article 8(2) of directive 92/100 given its essentially financial nature” (emphasis added). A number of questions may emerge in connection with this remark. 

The basic question is why the Court has not presented the reasons for which it considered that, while a right to equitable remuneration is of a “financial nature”, an exclusive right (which also obviously includes the right to demand remuneration when the rightholder authorizes uses covered by the right) is not, at least as much, also of a “financial nature”. It is definitely as much “financial” as a right to remuneration; thus, from this viewpoint the relevance of the profit-making nature as a condition is not “all the more true” (in fact, it is not true at all). 

It may be said that perhaps the Court did not want to refer to the “financial nature” but rather to the only “financial nature” of a right to remuneration (without the possibility of authorizing or prohibiting the acts concerned). In this case, however, a basic question emerges to which there is no answer in the judgment; and, in fact, it could hardly be answered in a way that it might justify the Court’s “all the more true” remark:  why an act qualifying as communication to the public loses its quality of communication to the public if it takes place exactly in the same way just because it is not covered by an exclusive right but only by a right to remuneration? The Court has not explained why and how the same act – and not only legal consequences of the act – changes if different levels of rights are granted for it; neither has explained it why it is that what is an act of communication to the public under copyright, the same act taking place in the same way is not an act of communication to the public under related rights. However, if the Court had tried to explain this, it could not succeed in it, since its statements had been based on a typical non sequitur inference. 

In a specific way, one of the provisions of the Beijing Audiovisual Performances Treaty (BTAP) makes it crystal-clear that the CJEU erred when it stated that, due to the “financial aspect” of the right to remuneration for communication to the public, an act of communication to the public only takes place if it is of a profit-making nature. Article 11 of the BTAP contains the following provisions: 

Article 11. Right of Broadcasting and Communication to the Public

(1) Performers shall enjoy the exclusive right of authorizing the broadcasting and communication to the public of their performances fixed in audiovisual fixations.

(2) Contracting Parties may in a notification deposited with the Director General of WIPO declare that, instead of the right of authorization provided for in paragraph (1), they will establish a right to equitable remuneration for the direct or indirect use of performances fixed in audiovisual fixations for broadcasting or for communication to the public.  Contracting Parties may also declare that they will set conditions in their legislation for the exercise of the right to equitable remuneration.

(3) Any Contracting Party may declare that it will apply the provisions of paragraphs (1) or (2) only in respect of certain uses, or that it will limit their application in some other way, or that it will not apply the provisions of paragraphs (1) and (2) at all.

It is obvious that the concept of communication to the public does not change at all just because the exclusive right of communication to the public is limited to a mere right to remuneration for communication to the public. The definitions of “communication to the public” and “broadcasting” (as a sub-category of communication to the public) in Article 2(f) and (g) of the WPPT apply exactly in the same way. They read as follows:

(f) “broadcasting” means the transmission by wireless means for public reception of sounds or of images and sounds or of the representations thereof;  such transmission by satellite is also “broadcasting”;  transmission of encrypted signals is “broadcasting” where the means for decrypting are provided to the public by the broadcasting organization or with its consent; 

(g)
“communication to the public” of a performance or a phonogram means the transmission to the public by any medium, otherwise than by broadcasting, of sounds of a performance or the sounds or the representations of sounds fixed in a phonogram.  For the purposes of Article 15, “communication to the public” includes making the sounds or representations of sounds fixed in a phonogram audible to the public. 

The essence of both definitions is transmission of protected material; there is no word, no reference and no hint about the profit-making nature of communication to the public or broadcasting, and no difference whatsoever is indicated depending on whether a mere right to remuneration (as the CJEU referred to it “financial right”) or an exclusive right (which is at least as much a “financial right”) is involved. The definitions contradict the statement in the SCF judgment alleging this kind of difference.

Those who just wish to concentrate on the protection of copyright might shrug off the CJEU’s suggestion that, in the field of related rights, profit-making nature is a condition of the application of the rights of communication to the public and broadcasting. They might say: it is related rights; it does not concern us; we are authors or other owners of copyright. This is, however, not a wise attitude. Since the essence of the concepts of “communication to the public” and “broadcasting” do not differ in substance between the fields of related rights and copyright, the badly-founded theory of profit-making nature as a condition may also pollute the application of these rights of authors and other copyright holders.    

Let us revert to the definitions in Article 2(f) and (g) of the WPPT and to explain why the words “essence” and “in substance” are highlighted in the last sentence of the preceding paragraph. Namely, in order to emphasize that, although there are differences in the legal characterization of the acts involved, this does not concern the common elements of the concept of communication to the public.  The real difference is not that “broadcasting” is defined separately; it is a kind of related rights tradition inherited from the Rome Convention (see Articles 3(f) and (g) and 7(1)(a) of the Convention). It is rather consists in that the concept of communication to the public is extended to what is covered by a separate concept and right in the field of copyright – namely to public-performance-type presentations of phonograms. With this extension, however, the genuine transmission-based element of the communication to the public is not changed at all. 

The different legal characterization of public-performance-type uses might also be explained by a linguistic reason. Under the Rome Convention and the WPPT, the right of communication to the public applies to the use of performances embodied in phonograms. Let us consider, instead of the text “communication to the public of a performance embodied in a phonogram” the following text: “public performance of a performance” (even if it continues in this way: “embodied in a phonogram”). It would sound extremely strange.  

The referring court in the Reha Training case also has expressed some as to the concept of communication to the public might depend on whether an exclusive right or a right to remuneration applies:  
[I]s the question of whether a communication to the public takes place to be assessed according to the term “communication to the public” pursuant to Article 3(1) of Directive 2001/29 or pursuant to Art. 8(2) of Directive 2006/115 if rendering the television broadcasts viewable affects the copyrights and related rights of a large number of parties, in particular composers, lyricists and music publishers, but also performers, phonogram producers and authors of literary works, as well as their publishers?
The answer – as discussed above – should be, of course, that the fact that, under Article 3(1) of Directive 2001/29, an exclusive right, while under Article 8(2) of Directive 2006/115, only a right to remuneration is granted for communication to the public does not influence the concept and meaning of the term „communication to the public”. 
Advocate General Bot was of the the same view in his opinion:
(1) The concept of ‘communication to the public’ must be defined in accordance with the same criteria, whether for the purposes of Article 3(1) of Directive 2001/29/EC… on the harmonisation of certain aspects of copyright and related rights in the information society or for the purposes of Article 8(2) of Directive 2006/115/EC… on rental right and lending right and on certain rights related to copyright in the field of intellectual property.
(2)  In a situation such as that at issue in the main proceedings, Article 3(1) of Directive 2001/29 and Article 8(2) of Directive 2006/115 may both be applied.
(3)  Article 3(1) of Directive 2001/29 and Article 8(2) of Directive 2006/115 must be interpreted as meaning that a situation such as that at issue in the main proceedings, in which the operator of a rehabilitation centre installs television sets on its premises, to which it transmits a broadcast signal and thus makes it possible for television programmes to be viewed and heard by its patients, constitutes a ‘communication to the public’.
The Court has followed the opinion of the Advocate General, stating that the different nature of the rights cannot hide the fact that those rights have the same trigger, namely the communication to the public of protected works and other subject matter and therefore both Article 3(1) of Directive 2001/29 and Article 8(2) of Directive 2006/115 must be applied, whilst giving the concept of “communication to the public” in both those provisions the same meaning:   
33      It follows from the foregoing that, in a case such as that in the main proceedings, concerning the broadcast of television programmes which allegedly affects not only copyright but also, inter alia, the rights of performers or phonogramme producers, both Article 3(1) of Directive 2001/29 and Article 8(2) of Directive 2006/115 must be applied, whilst giving the concept of ‘communication to the public’ in both those provisions the same meaning.
34      Therefore, that concept must be assessed in accordance with the same criteria in order to avoid, inter alia, contradictory and incompatible interpretations depending on the applicable provision.
Conclusions and suggestions: 1. The SCF judgement of the CJEU, in addition to the erroneous „new public” condition and the incomplete concept of “public”, included also other findings which weree in conflict with the  international treaties and the EU law, or at least are ambiguous in this respect. The findings, inter alia, wrongly suggested that the attitude of the public to which works are communicated may be decisive whether or not a communication may be regarded to take place, and that not the same concept of communication to the public is valid depending on whether an exclusive right is applied or it is reduced to a right to remuneration (or originally granted as such a right). Furthermore, the judgement created ambiguity about the role of profit-making purpose from the viewpoint of the concept and right of communication to the public.

   2. In the Reha Training case, the court has affirmed the irrelevance of the public’s attitude and the principle that the concept of communication to the public has the same meaning whether it applies to an exclusive right or to a right to remuneration. As regards the role of profit-making purpose, the interpretation provided by the Court in the GS Media case, according to which the profit making nature is a relevant element to evaluate the full knowledge of the protected nature of the work (and of the possible lack of the right holder’s consent) and, therefore, to assess the existence of a communication to the public, is incompatible with international treaties and the European law and is likely to create more uncertainty. 
   3. The SCF judgment deserves being mentioned also as a typical example of multiple errors for which – or at least not for all of them – the CJEU may not be truly blamed. Such errors are in a way programed in the defective procedural rules of the preliminary ruling system. If the issue and the chance for possible amendments of the Treaty on the Functioning of the EU might emerge, it would be justified to eliminate, or at least limit to a great extent, the possibility (now provided in Article 267 of the Treaty) for courts lower than the highest judicial body of Member States to directly submit preliminary questions to the CJEU. Also without such an amendment (for which the chance obviously is not quite robust), it would be necessary to discourage such direct referrals. This would produce two positive results: first, it would ease the big case burden of the CJEU and, second, it would better ensure adequate development of cases through a healthy judicial hierarchy with the possibility of appeals. 
   4. In order to ensure the adoption of better informed judgments of the CJEU, the preliminary ruling procedure also would have to be made more participatory and transparent. One of the means to achieve this might be the institutionalization of a system of amici curiae-type contributions by representatives of bodies of stakeholders and by experts (which would be desirable the more so because recent academic studies have proved that CJEU judges do not have yet the necessary specific knowledge for such cases; therefore, some well-prepared helpful amici might usefully assist them).                                                                      

6.                  COPYRIGHT STATUS OF VARIOUS INTERVENTIONS IN THE PROCESS OF COMMUNICATION  

6.1.                 THE ROLE OF “INTERVENTION” UNDER THE CJEU’S CASE LAW
Where organizations or persons intervene in a process of communication to the public between those who initiate the communication and the public, the CJEU consistently find that such organizations or persons perform an act of communication to the public.  In this respect, the CJEU’s practice is in accordance with the international treaties and the EU law under which the concept and right of communication to the public covers these kinds of “interventions”. As regards rebroadcasting, re-transmission by cable and public communication of broadcast works, Article 11bis(1) (ii) and (iii) clarify this. The CJEU has also correctly ruled in its TVCatchup and Svensson cases that the interventions in the form of streaming of broadcast works and hyperlinking to works uploaded by others, respectively, are covered by the broad right of communication to the public.  

It may be added that the CJEU has also found that for the concept and right of communication to the public is not to be considered this sort of “intervention” where an organization or a person only makes available physical facilities to others to communicate.  This is in accordance with the agreed statement added to Article 8 of the WCT according to which “It is understood that the mere provision of physical facilities for enabling or making a communication does not in itself amount to communication within the meaning of this Treaty or the Berne Convention.”

 
In contrast, the CJEU gets in conflict with the international treaties and the EU law where it adds that the right of communication to the public only applies to interventions as a result of which a communication is made to a “new public”. 
It is discussed above why the “new public” theory in erroneous. It is so obviously erroneous that even the CJEU has found it necessary to correct it in certain cases. Such correction has taken place in the above-mentioned TvCatchup and Svensson cases in different ways. These judgements are discussed in Chapter 2 above.  

6.2.                 “INTERVENTION” IN DIFFERENT STAGES OF                        COMMUNICATION TO THE PUBLIC:  
                       “SATELLITE TO CABLE” AND ENCRYPTED TRANSMISSIONS
Article 11bis(1) of the Berne Convention and Article 8 of the WCT provide for exclusive rights (with certain exceptions and limitations) of authors and other owners of copyright in regard to all kinds of communication to the public. These provisions include both certain specific categories and an overall “catch-all” category:

(i) communication to the public of performances of dramatical, dramatico-musical and musical works (Article 8 of WCT “without prejudice to Article 11(1)(ii)… of the Berne Convention”); 

(ii) communication to the public of recitals of works under Article 11(1)(ii) (Article 8 of WCT “without prejudice to… Article 11ter(1)(ii)… of the Berne Convention”); 

(iii) communication to the public of cinematographic adaptation or reproduction of works (Article 8 of WCT “without prejudice to… Article 14(1)(ii)… of the Berne Convention”); 

(iv) communication to the public of audiovisual works (Article 8 of WCT “without prejudice to… Article 14bis(1) of the Berne Convention); 

(v) broadcasting (Article 8 of WCT “without prejudice to… Article 11bis(1)(i)… of the Berne Convention”);

 (vi) rebroadcasting (Article 8 of WCT “without prejudice to… Article 11bis(1)(ii)… of the Berne Convention”);

(vii) cable retransmission (“retransmission by wire”) (Article 8 of WCT “without prejudice to… Article 11bis(1)(ii)… of the Berne Convention”); 

(viii) interactive making available to the public as a subcategory of communication to the public (Article 8 of the WCT); and also

(x) any other possible (non-interactive) communication to the public (Article 8 of the WCT).

The coverage of Article 3(1) of the Information Society Directive is the same.   
Such a step-by-step completion of the right of communication to the public should be regarded as normal and indispensable, if one takes into account Article 27(2) of the Universal Declaration of Human Rights: “Everyone has the right to the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he is the author”. This applies not only to copies reproduced and distributed, but equally to cases where such creations are performed or communicated to the public (and also where they are used in a transformed manner and are built in other productions). It follows from this that the raison d’être and legal-political justification of the international provisions on communication to the public (and of the EU norms in accordance with them) is not that this or that specific technological means, business method or contractual solution is applied, but the realities of  this form of exploitation of works. It would not a reasonable idea of trying to ensure authors’ material interests through collecting remuneration corresponding to such uses of their works in the entire period of the term of protection from the person who or legal entity which first makes available works to the public in the form of communication. The economic interests of the creators may only be guaranteed if their remuneration is proportional with the real value of their works, and this is only possible through covering all relevant elements consisting in exploitation and through distributing in this way the burden proportionally among the various actors. 

It follows from this distributive system of obligations that the activities consisting in any kind of exploitation in the process as a result of which works are communicated to – may be received or accessed by – the public should be covered (unless certain exceptions or limitations apply) by an exclusive right of authorization or prohibition. As provided in the international treaties, this applies not only to original but also to secondary communications, irrespective of whether the communication is made to the same public or different public. What matters is a new act as a potential form of further exploitation of the works. 
Article 11bis of the Berne Convention foresees combinations of acts of exploitation through which works may be received by the public not only as they are initially broadcast by the originating organizations but simultaneously also through the intervention of others (cable networks or re-broadcasters).  In those cases, it is foreseen that an act of broadcasting is completed, the broadcast works are received, and then they are immediately retransmitted.  

However, with the advent of satellite broadcasting and then digital – in particular encryption – technology more complex communication processes have emerged where no reception and immediate retransmission take place by an organization other than the original one, but where different organizations perform acts relevant from the viewpoint of exploitation of works before – as a result of their joint activities – they become receivable by the public. 

“Satellite to cable” was the first such complex communication structure. It was analyzed – in the framework of the “guided development” period of international copyright – by the WIPO/Unesco Committee of Governmental Experts on Audiovisual Works and Phonograms
 and then, on the basis of the documents adopted by the experts it was also considered by the competent governing bodies, including by the Executive Committee of the Berne Union. The document adopted by the Committee of Governmental Experts and noted with approval by the Executive Committee included “guiding principles” along with explanatory notes added to them.  
The document adopted by the Committee of Governmental Experts pointed out that, in the stage when works are transmitted by a “fixed-service satellite” (the program of which cannot be received yet by the public) to a cable network which then completes the communication process, one could not speak yet about broadcast works; and, thus, neither about retransmission of broadcast works. In such a case, not the broadcast of the work but the work itself is transmitted the broadcasting/communication of which is completed by cable transmission. Then the document characterized the essence of “satellite to cable” communications in this way:

“What is really impor​tant here is not terminology but the fundamental fact that in certain cases — like the one under consideration — communication methods are interchangeable and are more and more frequently mixed up in one single commu​nication process. Therefore, it is a more relevant difference whether the subsequent phases — for example, injec​tion-satellite transmission-cable distribution — remain in the framework of one process of communicating the pro​gram to the public (primary distribution) or a re-utiliza​tion is involved on the basis of programs already available to the public (secondary distribution)… It is unquestionable that a ‘satellite to cable’ ser​vice is one single communication process, a primary dis​tribution composed of several phases.” (Emphasis added.) 

In accordance with this, one of the “principles” adopted by the Committee read as follows: 

“[B]oth the broadcasting organization transmitting the program through a fixed service satellite and the organization distri​buting the program by cable should be considered to be responsible –  jointly – towards the owners of copyright… whose rights may be concerned by such broadcasting. As far as the phases pre​ceding the phase of the cable distribution are con​cerned, the originating organization alone should be considered to be responsible towards the said owners of rights.”
The Committee of Governmental Experts had reached these findings and adopted this guiding principle in concentrating on the essence and economic reality of the entire communication process and not on the various technology-specific phases. It may be said that this was based on an extensive interpretation of the international norms and thus its validity might be disputed on the ground that, although the Convention provided for rights to communication for specific forms of communication but its coverage did not extend to such complex process of communication. However, even if such a doubt might have been raised (although they would not seem to be decisive) in view of the (not necessarily complete) mosaic of right(s) of communication to the public under the Berne Convention, it would hardly be justified now with full coverage of an overall communication to the public right provided by Article 8 of the WCT and, in accordance with it, by Article 3(1) of the Information Society Directive. 

In regard to the WIPO “Internet Treaties”, it is also worthwhile noting that, while the WCT, in accordance with the “tradition” of the Berne Convention, does not include a separate article containing definitions of the concepts used in it, the WPPT follows the example of the Rome Convention and offers a list of definitions which are also relevant from the viewpoint of the concept and right of communication to the public – and specifically also as regards new complex structures of communication to the public. In particular Article of Article 2(f) of the WPPT seems to be relevant also for copyright. It defines “broadcasting” in this way:
    (f)
“broadcasting” means the transmission by wireless means for public reception of sounds or of images and sounds or of the representations thereof;  such transmission by satellite is also “broadcasting”;  transmission of encrypted signals is “broadcasting” where the means for decrypting are provided to the public by the broadcasting organization or with its consent; 

From the viewpoint of the issue analysed here – namely the copyright status of complex communication structures – particularly the last phrase of the definition deserves special attention. It seems obvious that, since the WCT adopted by the same Diplomatic Conference does not contain a definition that would differ from this, it should be regarded as valid also for copyright. This is also in accordance with Article 1(2)(c) of the Satellite and Cable Directive which provides, in respect of both copyright and related rights, as follows: 
If the programme-carrying signals are encrypted, then there is communication to the public by satellite on condition that the means for decrypting the broadcast are provided to the public by the broadcasting organization or with its consent.

About such form of communication, on the basis of some theoretical analysis, it might also be said that it is not an act of communication to the public until the moment of decryption since the program only becomes receivable then. However, it would be exactly that kind of disregarding of economic reality of the communication process which the WIPO/Unesco Committee of Governmental Experts – with the approval of the Executive Committee of the Berne Union – rejected in the above-quoted document. It seems justified that those who act together along the line of such composite communication process be regarded jointly performing an act of communication to the public. It also follows from this that joint and separable liability should prevail – as provided, for example, in Article 26(3) of the Hungarian Copyright Act in this way: 
(3) As broadcasting shall… be regarded an encrypted broadcasting which can be directly received by the public only after programme-carrying signals have been made suitable for reception by using a device for decryption (decoder) obtained, on the basis of an agreement concluded with the original radio or television organisation, from that organisation or, with its approval, from elsewhere. The original radio or television organisation and the organisation concerned with the communication to the public using the device for decryption shall be jointly and severally liable for such use.                 
6.3.             Airfield: A STEP IN THE RIGHT DIRECTION; SBS Belgium: A STEP ASIDE OR BACK   

It seems that in the Airfield case, the CJEU has applied the above-discussed principles  paying due attention to the economic reality of the concrete communication process in accordance with the broad concept communication to the public under both the Satellite and Cable Directive and the Information Society Directive. 

Article 1(2)(a) of the Satellite and Cable Directive reads as follows:

For the purpose of this Directive, 'communication to the public by satellite' means the act of intro​ducing, under the control and responsibility of the broadcasting organization, the programme-carrying signals intended for reception by the public into an uninterrupted chain of communication leading  to the  satellite  and  down  towards  the  earth.

The definition does not exclude from the concept of communication to the public those cases where, in the process of communication, different organizations acting together in agreement ensure that the signals may reach the public for reception in a de facto uninterrupted chain. It is submitted that the chain – from the viewpoint of the essence and economic reality of this form of exploitation of works carried by the signals – has to be regarded uninterrupted also where at certain points thereof specific technical switches (such as further transmission by cable of satellite-originated program or the application of a decryption device) make sure that the works may be received in real time as part of the same process of communication.   

It does not seem to be necessary to refer again to the overall coverage of all kinds of communication processes under Article 3(1) of the Information Directive but it is worthwhile quoting for this purpose too recital (23):  
This right should be understood in a broad sense covering all communication to the public not present at the place where the communication originates. This right should cover any such transmission or retransmission of a work to the public by wire or wireless means, including broadcasting.

In view of this, the CJEU adopted adequate ruling – with the exception of the reference of the omnipresent erroneous “new public” theory – in Airfield when it stated this in its judgement: 
Article 2 of Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules concerning copyright and rights related to copyright applicable to satellite broadcasting and cable retransmission must be interpreted as requiring a satellite package provider to obtain authorisation from the right holders concerned for its intervention in the direct or indirect transmission of television programmes, such as the transmission at issue in the main proceedings, unless the right holders have agreed with the broadcasting organisation concerned that the protected works will also be communicated to the public through that provider, on condition, in the latter situation, that the provider’s intervention does not make those works accessible to a new public. (Emphasis added.)
One cannot say the same about the SBS Belgium judgment of the CJEU in which the following ruling appears:  
Article 3(1) of Directive 2001/29/EC… must be interpreted as meaning that a broadcasting organisation does not carry out an act of communication to the public, within the meaning of that provision, when it transmits its programme-carrying signals exclusively to signal distributors without those signals being accessible to the public during, and as a result of that transmission, those distributors then sending those signals to their respective subscribers so that they may watch those programmes, unless the intervention of the distributors in question is just a technical means, which it is for the national court to ascertain. (Emphasis added.)     

As it can be seen, the Court has disregarded the reality that a complex communication process is involved and that the exploitation of works takes place jointly and in agreement by the broadcasting organization and the “distributors” (normally distributors by cable). This is not in accordance with the above-quoted well-founded findings and principles adopted by the WIPO/Unesco Committee of Governmental Experts and approved by the Executive Committee of the Berne Union. It would not be surprising if for disregarding of those findings and principles, the “autonomy” of the EU law were cited. However, the fact is that the EU law – in accordance with the international norms – due to the reasons discussed above, would have required even more unambiguously such an approach. It would have justified a ruling to reflect the reality of the complex but unique communication process and that, in such a case, joint exploitation takes place (from the viewpoint of economic aspects, much more by the injecting organization than by one of its “distributors”), and to correspond to the provisions of the Satellite and Cable and Information Society Directives which dictate broad application of the concept of communication to the public. 

Otherwise, the ruling of the Court is self-contradictory. It refers to the organization applying “direct injection” as “broadcasting organization”. Broadcasting means communication to the public by wireless means. This characterization is correct if it is accepted – as it should be for the reasons discussed above – that, by direct injection, the organization begins a communication process which is then completed by its “distributors”.  However, the Court has expressed just the contrary opinion. Since the Court apparently has not accepted that the organization engaged in communication to the public why has it still characterized its activity as broadcasting? 

Furthermore, there is also a major substantive problem beyond this terminological confusion if the Court’s legal construction is subjected to a serious scrutiny. If the ruling – according to which the injecting organization, in general, does not contribute to the communication process – were accepted, a situation would emerge where the only act relevant for copyright that might be applied regarding the activities of such organizations would be the right of reproduction. This, however, would be very far from corresponding to what actually happens in reality, it would undermine the authors’ possibility to exercise their rights guaranteeing due protection of their economic interests against an organization “directly injecting” their works which are the most important (sine que non) actor of the complex communication process. 

For re-establishing due balance of interests and adequate protection of copyright corresponding to both the spirit and letters of the relevant EU norms and international treaties, correction would be needed. Through such correction, it should be achieved that the actors of such complex communication processes be jointly and severally liable vis-à-vis rightholders.      

It would be desirable to make such a correction through changing the CJEU’s practice. If, however, there were no hope for such self-correction, it would be justified to achieve it through clarification in binding legislative clarification in the Information Society Directive.  It seems that the well-construed draft amendments to the Information Society Directive suggested in the proposal might only achieve the intended correction if they were completed with a provision on joint and several liability.
Conclusions and suggestions: 1. The coverage of the right of communication to the public in the Berne Convention is broad but not complete; it consists in a mosaic of different categories of the right. Nevertheless, a WIPO/Unesco Committee of Governmental Experts found it, with the approval of the Executive Committee of the Berne Union, under those provisions already that it is justified to recognize certain new complex ways of communication in which various entities contribute to a unique communication process – such as a “satellite and cable” transmission – to be covered by the same right. If follows from this that, in such a case – and, for example, equally in the case of transmission of encrypted works and decrypting them in a duly authorized way by others –  joint and several liability should be applied. 

   2. This kind of application of the right of communication to the public for complex but unique communication processes performed by different actors together is even more justified under Article 3(1) of the Information Society Directive which – in accordance with Article 8 of the WCT – ensures full and complete coverage of the right.

   3. The Airfield judgment of the CJEU appears to correspond to this recognition, but this cannot be said about the SBS Belgium judgment. The latter judgment does not seem to be in accordance with recital (23) and Article 3(1) of the Information Society Directive, neither with Article 1(2)(a) of the Satellite and Cable Directive. Correction would be needed either in the case law of the Court or, if it were unavoidable, through legislative interpretation in the EU law also foreseeing joint and several liability in such cases.                         
7.                  CONCEPT AND APPLICATION OF THE RIGHT OF (INTREACTIVE) MAKING AVAILABLE  TO THE PUBLIC

7.1.                 TEXT AND “PREPARATORY WORK” OF THE WCT AND THE WPPT
                       ON THE QUESTION OF COMPLETION OF ACTS OF                      (INTREACTIVE) MAKING AVAILABLE TO  THE PUBLIC 
The expression “making available to the public” (emphasis added) appearing in Article 8 of the WCT and Articles 10 and 14 of the WPPT cannot be interpreted in any way other than that, as soon as a work or object of related rights is uploaded on the Internet and thus becomes available to the members of the public to access it from a place and a time individually chosen by them, the act of making available to the public has been completed. 

Since the text of the treaty provisions is clear in this sense, there is no need for separate confirmation by the “preparatory work.” Nevertheless, the “preparatory work” does confirm this meaning of “making available to the public.” The documents of the 1996 Diplomatic Conference also make it crystal clear that there was consensus about this among the delegations. 
When the European Community proposed the text to the preparatory committees before the Diplomatic Conference which – with minor wording differences – was the same as the provision of Article 8 of the WCT, it clarified this already: 

[U]nder the proposal, for the completion of the act of communication to the public, it would not be required that an actual transmission takes place; for this, the mere making available of works to the public (for example, the uploading a work to a bulletin board) for subsequent transmission would be sufficient.
 (Emphasis added.) 

The notes added to the Basic Proposal of what became Article 8 of the WCT stated this clearly too: “The relevant act is the making available of the work by providing access to it. What counts is the initial act of mak​ing the work available.”
 (Emphasis added.)

This is so in the same way as in the case of the exclusive right of distribution which, under Article 6 of the WCT and Articles 8 and 12 of the WPPT applies for “making available to the public” of copies (emphasis added). The act of distribution takes place as soon as copies are made available; it is not a further condition that the members of the public buy the copies – even if they usually do, of course. 

However, the following questions may be – and sometimes have been – asked. First, the uploading of a work or object of related right on the Internet is an act of reproduction as clearly recognized in agreed statements adopted at the Diplomatic Conference. If such an uploading is already covered by an exclusive right and an act of making available is completed by such an uploading, why is there a need for a separate right of making available? Second, if an act of making available to the public is completed by uploading and thus by rendering a work or object of related rights accessible, how the subsequent interactive transmissions in which the actual use by the public consists may be taken into account?

The answers to these questions follow directly from the dialectics of interactivity. The act is making a work or object of related rights available for access to use by the members of the public. The actual access by the members of the public consists in the realization of the possibility to get access. The final classification of the thus realized act depends on (i) for the purpose of what kind of use or uses the work or object of related rights is made available, and (ii) actually for what kind of use it has been accessed by the members of the public. 
7.2.                  AUTHORITATIVE TREATISES ON THE QUESTION OF 
                        COMPLETION OF ACTS OF MAKING AVAILABLE 
From the viewpoint of the concept of making available, practically the same applies as regards the concept of publication. Under Article 3(3) of the Berne Convention, a work is published if “the availability of […] copies has been such as to satisfy the reasonable requirement of the public” (emphasis added.) In this case too, the availability of copies is sufficient, as it is pointed out on the basis of the analysis of the treaty text and its “preparatory work” in Sam Ricketson’s and Jane Ginsburg’s treatise:

“The obvious case in point here is where a work is available[...], but there is no demand for it from that public, for example, where the copy of a work is a book and nobody asks for it, or a cinematographic work where nobody goes to a cinema to see it. In such circum​stances, is publication deferred until such time as a demand for copies has arisen, and the 'reasonable requirements of the public' have, at that point of time, been satisfied? The wording of the definition indicates that it is the avail​ability of copies that constitutes publication. Thus, if there is no public demand for copies, this should be irrelevant – the copies are available to meet any demand that may reasonably be expected to exist, and the author's Berne coverage should not be prejudiced by the fact that there is none at all. What the reasonable requirements of the public are may differ widely according to the nature of the work, but the final words of the definition expressly take account of this fact. Thus, in the case of certain academic treatises, the demands of the public may be expected to be very small, and it may be perfectly reasonable for the publisher to make available only a small number of copies. Having done this, the status of 'published work' should not be denied the work, simply because no one chooses to buy the book.”
 (Emphasis added.)                     

Jörg Reinbothe and Silke von Lewinski – who were among the most active negotiators at the 1996 Diplomatic Conference on behalf of what were called at that time “European Communities” – deal with this question in the following way: 

“[T]he act of 'making available' to the public for access covers the offering of works for access and extends to the entire transmission to the user, if such transmission takes place. Accordingly, the mere establishment of a server which may be accessed individually by members of the public and at their choice regarding time and place constitutes the act of making available under Article 8 WCT. If a work is actually accessed, the whole act of communication is covered by the exclusive right, including the offering of the work in a server and its entire transmission up to the terminal from which the member of the public gets access to the work. This interpretation is confirmed by the wording: availability of the works is only accomplished when the work has been transmitted to the member of the public so that he or she may access it from his or her terminal.
 (Emphasis added, in particular to the words “only accomplished” to stress the similarity with the only accomplishment of the acts of distribution by actual buying of copies – not by the distributor but by the buyers of copies.)”     
In the book of the author of this paper on the two Treaties published by Oxford University Book, he has also characterized the two elements of the concept (the act of making available and its accomplishment by interactive transmission) in the same way:  

“[U]nder Article 8 of the WCT and Article 3(1) of the Information Society Directive, the act of 'communi​cation to the public' in the form of 'making available' is completed by merely mak​ing a work available for on-demand transmission. If then the work is actually transmitted in that way, it does not mean that two acts are carried out: 'making avail​able' and 'communication to the public'. The entire act thus carried out will be re​garded as communication to the public. Of course, it is not irrelevant from the point of view of legal consequences whether or not on-demand transmissions for which the work is made available are actually carried out and how many times, in which way and with what consequences. It is very relevant, for example, for the calculation of damages.”
 (Emphasis added.) 

7.3.                  IMPLEMENTATION OF THE RIGHT OF MAKING AVAILABLE 

The provisions on the right of making available to the public have been included in the WCT and the WPPT – only with some minor wording changes – as proposed by the European Communities. Thus, it was quite normal that, when the two Treaties were implemented in the Communities (which became law of the present European Union too) by the Information Society (Copyright) Directive, the same provisions were adopted as in Article 8 of the WCT and Articles 10 and 14 of the WPPT (however, the right of making available to the public has been extended also to other related rights provided in the EU law). 

Article 3 of the Directive provides as follows:

1. Member States shall provide authors with the exclusive right to authorise or prohibit any communication to the public of their works, by wire or wireless means, including the making available to the public of their works in such a way that members of the public may access them from a place and at a time individually chosen by them.

2. Member States shall provide for the exclusive right to authorise or prohibit the making available to the public, by wire or wireless means, in such a way that members of the public may access them from a place and at a time individually chosen by them:

(a) for performers, of fixations of their performances;

(b) for phonogram producers, of their phonograms;

(c) for the producers of the first fixations of films, of the original and copies of their films;

(d) for broadcasting organisations, of fixations of their broadcasts, whether these broadcasts are transmitted by wire or over the air, including by cable or satellite.

Since the text is the same as what was proposed by the then European Communities and what has been adopted as Article 8 of the WCT and Articles 10 and 14 of the WPPT, it is normal that the same considerations apply for its interpretation in the present 28 Member States of the European Union. That is, the act of making available to the public is completed as soon as a work or object of related rights is uploaded in a way that it becomes accessible to the members of the public from a place and at a time individually chosen by them – irrespective of whether the interactive use thus made possible allows only perception and/or also downloading copies. 

Recital (25) of the Directive confirms this by pointing out that “[i]t should be made clear that all rightholders recognised by this Directive should have an exclusive right to make available to the public copyright works or any other subject-matter by way of interactive on-demand transmissions.” Not only certain interactive transmissions are covered by this right but any interactive transmissions for which the works and objects of related rights are made accessible; including those transmissions which may result in downloading of copies.  

That the latter kind of transmissions are also covered by the making available category of the broadly construed communication right provided in the Directive – similarly to the case of the two Treaties, as discussed above – is also confirmed by the reduction of the concept and right of distribution to the making available of physical (tangible) copies. 

Article 4(1) of the Directive provides as follows: 

Member States shall provide for authors, in respect of the original of their works or of copies thereof, the exclusive right to authorise or prohibit any form of distribution to the public by sale or otherwise.

In the Directive, the role of the agreed statement added to Article 6 of the WCT clarifying that only the distribution of tangible copies are covered by the right of distribution is fulfilled by a clear statement in one of the “recitals;” namely by recital (28) which make it clear that “[c]opyright protection under this Directive includes the exclusive right to control distribution of the work incorporated in a tangible article” (emphasis added).      

It follows from this, a contrario, that interactive transmissions which do not involve the making available of tangible copies are not artificially carved out from the overall concept of making available to the public; the acts of making available as a result of which the interactive transmissions may result in downloading are also covered and are completed as soon as the work or object of related rights is uploaded and, thus, made accessible for interactive use over the Internet.     

The national laws of the 28 Member States correspond to these concepts. This is the case also where exceptionally – see the case of France – the national law has not been modified for the implementation of the right of making available to the public, but rather an existing right  (in France, the broadly interpreted “representation right” (“droit de représentation”)) was considered to be suitable to absorb the broadly construed right of communication to the public, including also the right of (interactive) making available of works (while the right of distribution as provided in the WCT, the WPPT and the Directive was left to the broadly interpreted reproduction right).        

The von Colson principle is also a guarantee that, even if some more general concepts may be used in certain national laws (in particular in France), the legal situation correspond to what is provided, and the way it is provided, in the Directive.  This principle has been established by the Court of Justice of the EU in the following way:

Although the third paragraph of Article 189 of the Treaty leaves Member States free to choose the ways and means of ensuring that the directive is implemented, that freedom does not affect the obligation, imposed on all the member states to which the directive is addressed, to adopt, within the framework of their national legal systems, all the measures necessary to ensure that the directive is fully effective, in accordance with the objective which it pursues.

The Member States ‘ obligation arising from a directive to achieve the result envisaged by the directive and their duty under Article 5 of the Treaty to take all appropriate measures, whether general or particular, to ensure the fulfilment of that obligation, is binding on all the authorities of Member States including, for matters within their jurisdiction, the courts. It follows that, in applying national law and in particular the provisions of a national law specifically introduced in order to implement a directive, the national court is required to interpret its national law in the light of the wording and the purpose of the directive in order to achieve the result referred to in the third paragraph of Article 189.
(Emphasis added.)

The application of the making available right in the EU Member States has taken place in accordance with the two WIPO Treaties and the Directive. This is presented below, by reference to the three biggest and most influential Member States (France, Germany and the United Kingdom (the reference to the latter as a Member State was certainly still valid, at least, at the time of the completion of this paper) ) and to the country of the author of this paper, Hungary. 

France, as mentioned above, has chosen a “minimalist” way of implementation of the international and EU provisions on the right of making available to the public leaving it to an (already) broad interpretation of the representation right. However, as also pointed out, this means that, in this way, the right of making available to the public is applicable in France the way it is provided in the Directive (and the two WIPO Treaties).
 

In Germany, a clarification has been included in Article 19a of the Copyright Law according to which “the right to make available to the public is the right of making a copyright work accessible to the public, by wire or by wireless means, in a way that members of the public may access the work from a place and at a time individually chosen by them.” (Emphasis added.) 

In accordance with the concept of making available to the public under the WIPO Treaties and the EU’s Information Society (Copyright) Directive, the act of making available is completed as soon as a work or object of related rights is uploaded on a website and thus becomes accessible for any kind of interactive uses. This was confirmed, for example, in a particularly clear manner, in a 2011 decision by a Munich court.
 It was a special feature of the case that the plaintiff launched the lawsuit after that the defendant had paid damages by having uploaded plaintiff’s maps on the Internet without authorization and that had deleted a link to it on its website. Nevertheless, the maps remained on the defendant’s server and thus it was still accessible by the members of the public for interactive transmissions. In the lawsuit, the plaintiff claimed that offering such unauthorized access in itself is an infringement of the right of making available to the public. The court agreed with the plaintiff’s position and found in his favour.   

In the United Kingdom, similarly to the case of Germany, the copyright law has been amended to include language corresponding to the relevant provisions of the WIPO Treaties and the Information Society (Copyright) Directive. This may be found in Section 20 of the amended Copyright, Designs and Patents Act 1988 in this way: 

(1) The communication to the public of the work is an act restricted by the copyright in— 

(a)a literary, dramatic, musical or artistic work, 

(b)a sound recording or film, or 

Ia broadcast. 

(2) References in this Part to communication to the public are to communication to the public by electronic transmission, and in relation to a work include— 
(a) the broadcasting of the work; 

(b) the making available to the public of the work by electronic transmission in such a way that members of the public may access it from a place and at a time individually chosen by them. (Emphasis added.)
This corresponds to the concept and right of making available to the public under the WIPO Treaties and the EU Information Society (Copyright) Directive.  

The UK courts apply these provisions appropriately also in cases where works are made available for downloading.  Examples for this are the Newsbin cases which were followed by the international copyright community with great attention. 

In Fox v. Newzbin,
 the High Court has described the infringing activities in this way:

Access to Newzbin is restricted to members, and the defendant accepts applications for membership only from users who have an invitation from a current member. The defendant offers two levels of membership: basic membership for which there is no fee, and premium membership for those users who agree to pay a fee of £0.30 per week, subject to discount at different times of the year. Only premium members are given the ability to download the contents of files sourced using Newzbin. Basic members are merely provided with what was described in evidence as a “sample” or “taster” of what is available to premium members. There is no doubt that the defendant has developed a very substantial business. It has a sophisticated and substantial infrastructure and in the region of 700,000 members, though not all premium. Its accounts reveal that for the year ended 31 December 2009, it had a turnover in excess of £1million, a profit in excess of £360,000 and paid dividends on ordinary shares of £415,000.  

The Court has referred to the above-quoted Section 20 of the Copyright, Designs and Patents Act and adopted the following ruling:  “The defendant is liable to the claimants for infringement of their copyrights because it has authorized the copying of the claimants’ films; has procured and engaged with its premium members in a common design to copy the claimants’ films; and has communicated the claimants’ films to the public.” In the context of the ruling, it was clear that the Court found that the acts of making accessible films to the public for interactive transmissions and as a result for downloading of films qualified as making available to the public as a subcategory of the broad right of communication to the public as provided in Section 20(b) of the Act. 
In Newzbin 2, the issue was whether or not British Telecom as online service (access) provider might be obligated by injunction to block access to Newzbin2 which had been transferred off shore beyond the applicability of UK and EU law. The High Court gave an affirmative answer to this question. What is particularly relevant is that the Court confirmed that Newzbin’s illegal act qualified as unauthorized making available to the public under Section 20 of the Act:

In the present case Kitchin J’s judgment in 20C Fox v Newzbin establishes that the operators of the Newzbin 2 website infringe the Studios’ copyrights in three ways. First, they authorize the users’ infringements. Secondly, they are jointly liable for the users’ infringements. Thirdly, they infringe by making available. The first two ways are different forms of accessory liability for acts committed by the users. Once it is concluded, as I have, that the users are using BT’s service to infringe copyright, then it follows that the operators are too. As for the third way, this consists of “the making available to the public of the work by electronic transmission in such a way that members of the public may access it from a place and a time individually chosen by them”. The operators make the works available in such a way that users can access them over BT’s network (among others). In my judgment that is sufficient to constitute use of BT’s service to infringe.
      

The Newzbin 2 ruling was adopted by Justice Arnold, and, of course, he adopted the same ruling later in a similar case where the obligation to block access to Pirate Bay, the well-known website serving for unauthorized uploading and downloading of works and objects of related rights was at issue. His ruling stated this about the illegal activity of the operators of that rogue website again as follows: “I consider that they make the recordings available by electronic transmission in such a way that members of the public may access the recordings from a place and at a time individually chosen by them within section 20(2)(b)”
 (emphasis added). 

After the three key Member States of the EU, let us also refer to the situation in the country of the author of this study, country Hungary as an example of smaller Member States. It is quite simple and clear; the (amended) Copyright Act provides for the right of making available to the public with same language as the WIPO Treaties and the EU Information Society (Copyright) Directive in Article 26(8) as a subcategory of the broadly construed right of communication to the public, while in Articles 73(1), 78(1), 80(1) and 82(1) as a separate exclusive right for related rights (in performances, phonograms, broadcasts and “first fixations of films,” respectively.

The implementation of the right of making available to the public has been quite special in the United States. The court practice and the licensing system of the “performing rights” societies and the agency managing “mechanical rights” does not seem to have been settled yet.
 This is due to the fact that, in contrast with the EU Directive and the national laws of other parties to the WCT and the WPPT, the US Copyright Act does not use the expression “making available to the public”; the issue is left to the application of the right of distribution and the right of communication to the public the same way as those rights had existed before the ratification and the implementation of the two Treaties by the US. 

The problem is that, in the US, some courts have not applied the solution of the Congress which had left the implementation of the right of making available to the public to these rights. They have invented the theory according to which an act of distribution is not completed by making available copies (through distribution through reproduction through transmission) but only when the members of the public do actually obtain copies; and similar theory has been suggested in regard to streaming (as a “performance” of a work). 
Inter alia, Jean Ginsburg has analysed this kind of judicial attitude which does not seem to be necessarily justified even in view of the provisions of the US Copyright Act but, to the extent that it does not guarantee the implementation of the provisions on the right of making available, it may be in conflict with the obligations of the US under the WCT and the WPPT. In view of this uncertainty, the US Copyright Office initiated intensive consultations on this issue. The report published by the Copyright Office on the results of the consultations proves in a persuasive manner that the doubts expressed about the applicability of the right of (interactive) making available through the existing provisions of the US Copyright Act have not been justified.
 The report expresses hope that the case law will be harmonized in accordance with this; however, for the case that this still might not take place appropriately, as an alternative, it suggests that the necessary clarification and correction be made through legislative intervention.                

The Copyright Act of Canada in SECTION 3(1)(f) provides for the sole right “to communicate the work to the public by telecommunication” and it clearly includes interactive making available to the public since Section 2.4(1.1) includes the following clarification: “For the purposes of this Act, communication of a work or other subject-matter to the public by telecommunication includes making it available to the public by telecommunication in a way that allows a member of the public to have access to it from a place and at a time individually chosen by that member of the public.”

The majority of the copyright laws of Latin America have natural-law basis of authors’ rights. Therefore, moral and economic rights are not granted as “privileges” or for “instrumentalist” consideration but truly as a matter of human rights.  

If follows from this that quite significant emphasis is on the broad and open nature of the right of communication to the public.  This is manifested in such or similar kind of provisions as “communication through any medium or process”” both existing and future”
 (in Mexico), “communicate the work to the public… by any other medium”
 (in Colombia), “communication to the public, directly or indirectly, any process”
  (in Costa Rica and Honduras), “the diffusion/transmission by any procedure, existing or future, of signs, words, sounds or images”
 or similar expression (in the Dominican Republic, Ecuador, El Salvador, Guatemala, Panama, Paraguay, Peru, Uruguay and also in Decision 351 of the Andean Community).

Communication to the public through the Internet, including interactive communication, is covered by these broadly construed rights. However, in some of the Latin American copyright laws, this is made even clearer, for example, by mentioning “public access to computer databases by means of telecommunication”
 as means of communication (in the Dominican Republic, Ecuador, El Salvador, Guatemala, Honduras, Panama and Peru).  Furthermore, several Latin American countries (such as Chile, Costa Rica, the Dominican Republic, Ecuador, Guatemala, Honduras, Nicaragua and Uruguay) having acceded to the “WIPO Internet Treaties” have also included in their copyright laws in more or less verbatim manner, the expression describing interactive communications “to members of the public who may accede to these works from a place individually chosen by them”.      

The Copyright Act of Australia recognizes the making available right in its Section 10(1), which contains the following definition of “communicate” in respect of the right of communication to the public:

communicate means make available online or electronically  transmit (whether over a path, or a combination of paths, provided by a material substance or otherwise) a work or other subject-matter (emphasis added).         
The concept of “communication” is also sufficiently broad under the Copyright Act of New Zeeland to be interpreted in a way that it also covers interactive making available to the public (the more so because, although it does not include specific reference to interactivity, the definition of communication uses the expression “making available”) Section 16(1)(f) provides for an exclusive right “to communicate to the public”. The Act does not define “public” but it does define “communicate” in Section 2(1) as “to transmit or make available by means of a communication technology, including by means of a telecommunications system or electronic retrieval system, and communication has a corresponding meaning.”  

Japan seems to have considered it so important to reflect in its law that an act of making available to the public is completed as soon as a work or object of related rights that it uses the term making transmittable. Under Article 23(1) of the Copyright Act, authors enjoy the right of public transmission including the right of making transmittable while under Arts. 92bis, 96bis, 99bis and 100quater of the act performers, phonogram producers, broadcasting organizations and wire-broadcasting organizations enjoy the right of making transmittable.  
Finally, it is worthwhile mentioning the examples of China and Russia which are similar as regards the special way of providing – not only for the beneficiaries of related rights but also for authors and other copyright owners – a separate making available right (separate both from the traditional non-interactive “performing rights” and from the traditional non-interactive copy-related rights, including the “mechanical rights” in music).

Article 10 of the Copyright Law of China provides as follows: 

Copyright includes the following personal rights and property rights [only the relevant rights are quoted]: 

…

(5) the right of reproduction, that is, the right to produce one or more copies of a work by printing, photocopying, lithographing, making a sound recording or video recording, duplicating a recording, or duplicating a photographic work, or by other means; 

(6) the right of distribution, that is, the right to provide the original copy or reproductions of a work to the public by selling or donating;… 

(11) the right of broadcasting, that is, the right to broadcast a work or disseminate it to the public by any wireless means, to communicate the broadcast of a work to the public by wire or by rebroadcasting, and to publicly communicate the broadcast of a work by loudspeaker or any other analogous instrument transmitting signs, sounds or images; 

(12) the right of communication through information network, that is, the right to make a work available to the public by wire or by wireless means, so that people may have access to the work from a place and at a time individually chosen by them (emphasis added). 

Article 1270 of Part IV of the Civil Code of the Russian Federation contains the following provisions concerning exclusive right(s) in works protected by copyright [only the relevant right are quoted]: 

1. The exclusive right to use a work in accordance with Article 1229 of the present Code in any form and any manner not contrary to law (the exclusive right in the work), including by the methods indicated in Paragraph 2 of the present Article shall belong to the author of the work. The rightholder may dispose of the exclusive right in the work. 

2. The use of a work, regardless of whether or not the corresponding actions are taken for the purpose of extracting profit or without such a purpose shall include, in particular: 

1) reproduction of the work , i.e., the creation of one or more copies of a work or of part of it in any material form, including in the form of audio or video recording, creation in three dimensions of one or more copies of a two-dimensional work and in two-dimensions of one or more copies of a three dimensional work. In this case the fixation of the work on an electronic carrier, including fixation in the memory of a computer shall also be considered reproduction, except for the case when such fixation is temporary and constitutes an inseparable and essential part of a technological process having the sole purpose of lawful use of the fixation or lawful communication of the work to the public; 

2) distribution of a work by sale or other alienation of its original or of copies;… 

4) the import of the original or of copies of a work for the purpose of distribution;… 

5) renting out of the original or a copy of the work;… 

7) communication by wireless means, i.e., communication of a work to the public (including showing or performance) by radio or television (including by way of retransmission), with the exception of communication by wire. In this case, communication means any action by which the work becomes accessible for aural and/or visual perception regardless of its actual perception by the public. In case of communication of works by wireless means via satellite, communication by wireless means the receipt of signals from a ground station by the satellite and transmission of signals from the satellite by means of which the work may be communicated to the public regardless of its actual reception by the public. Communication of coded signals is communication by wireless means if the means of decoding are granted to an unlimited group of people by the broadcasting organization or with its consent; 

8) communication by cable, i.e., communication of the work to the public by radio or television with the use of a cable, wire, optical fiber, or analogous means (including by way of retransmission). Communication of coded signals is communication by cable if the means of decoding are granted to an unlimited group of people by the cablecasting organization or with its consent;… 

11) communicating a work to the public in such a way that any person may obtain access to the work from any place and at any time of his own choosing (communication to the public). (Emphasis added.)
These provisions of the Chinese and Russian laws make it also clear that the right of making available to the public is completed as soon as a work is made accessible for interactive use irrespective of the nature of the use (whether streaming or downloading).
Conclusions and suggestions: 1. The provisions of the WIPO Internet Treaties (the WCT and the WPPT) and the Information Society Directive are clear in that an act of (interactive) making available to the public takes place as soon as a work or other object of protection is uploaded and as a result it is made available to the public. It is not necessary that members of the public truly access the work or other material (to make the system transfer it to them in the form of streaming downloading or otherwise) even if such access normally takes place and usually in quite a great number of cases. 

   2. The national laws implementing the right of making available to the public (in the field of copyright, as a “sub-right” of communication to the public) are, in general, due accordance with this aspect of the right. It is submitted that this is the case also under the US Copyright Act.

   3. Nevertheless, certain groups try to raise doubt about this nature of the right of making available to the public and suggest that, for the completion of an act covered by this right, it is also necessary that actual transmissions take place to members of the public. 

   4. Fortunately, these ideas – which are in conflict with the unambiguous provisions of the international treaties and regional and national laws, including the very meaning of the concept of availability as well as with the negotiation history of the WIPO Treaties – in general, have not been adopted by the courts, and this is the case also in the EU. However, in the US this is not necessarily the case; certain courts – citing some specific features of the concepts of the relevant terms under the Copyright Act – have ruled that for finding that an act of communication to the public has taken place, it should be proved that a work has been actually streamed to or downloaded by members of the public.

   5. A recent report published by the US Copyright Office has proved that the courts erred when they adopted such a position. It is hoped that the thorough analysis and persuasive arguments of the report will lead to correction of the court practice. If, however, this might not happen, it would be justified to apply the alternative solution foreseen in the report; namely, adopting legislative interpretation to guarantee due application of this basic online right in the US.                       
8.                 THE “CLOUD” AND “ONE-TO-ONE” COMMUNICATION
8.1.                 THE “CLOUD” AND COPYRIGHT: GENERAL ASSESSMENT     
The “cloud” technology both has created multiple challenges and has offered certain new possibilities for authors and other rightholders. It has also raised copyright questions which have been addressed in a number of court decisions. The “mother” of those judgments was adopted in the US Cablevision case about which a number of analyses have been prepared – including in the keynote speech presented by the author of this paper at the ALAI Congress held in Kyoto in 2012 on “Copyright and Related Rights in the ‘Cloud’ Environment”.
 The keynote speech examined a series of court decisions – some of them seemed to be correct and some of them problematic. 

Here only the main points of the summary of the keynote speech are presented and then, first, a good example – the German RapidShare ruling – and then a less fortunate one, namely just the Cablevision decision; the latter also because it has been put in a new light by the Aereo judgment referred to above.

The main points of the Kyoto summary – which still seem to be valid – read as follows (only those points are quoted which are relevant from the viewpoint of the concept and right of communication to the public):      
“1. From the viewpoint of the application of the provisions of the WIPO „ Internet Treaties", the most relevant aspect of cloud computing is that works and other protected materials are included in remote storage capacities (on servers the location of which may even be unknown) and they are made available for use either to individual customers of the cloud services (and, at maximum, to persons in their private sphere) or, in general, to the members of the public - normally at any place and at any time chosen by them.
3. In view of this, in particular three rights provided in the WIPO "Internet Treaties " - the right of reproduction, the right of distribution and the right of making available to the public - may be involved…
6. Where, from a website in “the Cloud," works uploaded by the cloud provider are made available to the public in an interactive manner, obviously, the right of making available to the public applies in accordance with Article 8 of the WCT, Articles 10 and 14 of the WPPT and Article 10 of the BTAP. In such a case, the cloud provider must obtain license from the owners of rights.

7. The legal situation is less clear and more complex where the customers of a cloud service retrieve works from the cloud provider's servers in the form of either streaming or downloading - in principle from any place and from any time chosen by them. Even where they retrieve works from the storage spaces reserved for them, due to the potentially great number of acts of accessing the same works in an interactive way, the result may be regarded as similar to, or the same as, "normal" making available to the public from a website. From the viewpoint of the exploitation of the works concerned, there is no substantial difference between such a situation and a possible one where the customers may get access to a copy or copies made by the cloud provider.

8. Court practice tends to recognize that cloud providers qualify as hosting providers and the relevant provisions on the liability of such providers apply to them. However, in those cases where cloud providers go beyond a passive role of hosting contents uploaded by their customers, they may become more easily liable not only in the form of secondary liability but even in the form of direct liability. Direct liability may occur in particular where cloud providers fulfill some kind of editing functions in respect of the infringing materials and/or actively promote certain infringing contents or activities.

9. It is recognized as a basic obligation of cloud providers - as also of any other hosting providers - that they must act promptly to remove or block access to infringing copies when they receive notice or get red-flag knowledge about infringements.
10. General monitoring obligations may not be prescribed under current legislative norms. In contrast, it is allowed and justified to obligate cloud providers to apply reasonably targeted monitoring (filtering) systems to block uploading infringing copies of works that have already been identified as such, in particular in a notice-and-take down procedure. In such cases, the principle that what has been duly taken down should stay down should prevail.
11. Exceptions and limitations, in general, may be applied in the same way in the cloud environment as in the "traditional" environment - always under the control of the three-step test. However, the conditions of the applicability of certain exceptions may change. For example, special considerations may be necessary as regards private copying exceptions or limitations. The basis for the application of private copying levies for copies in the "Cloud" may shrink and fade away.

12. The principle of exhaustion of rights is not applicable when intangible copies are downloaded from the "Cloud." In such cases, the right of making available to the public may be applied by being characterized as distribution (in the form of distribution through reproduction through transmission). However, the acts do not cease to be covered by the right of making available to the public in the case of which no exhaustion applies. Where it is alleged that a "used" intangible copy of a work is uploaded to a cloud website to offer it to be downloaded from there, in fact, two rights are involved and neither of them is covered by the exhaustion principle: the right of reproduction and the right of making available to the public. The possibility that the original downloader may delete his or her own copy (although the copy may be very easily saved on an external device) does not change this legal situation.”
8.2.                ORIENTATION IN “THE CLOUD”: THE RAPIDSHARE JUDGMENT 
On March 14, 2012, the Higher Regional Court in Hamburg (OLG Hamburg) adopted three rulings at appeals against judgments of lower courts in suits against RapidShare of which the most important one was where GEMA, the German authors' society was the plaintiff (in the other two cases, German publishers had launched the lawsuits). In 2010, the Regioal Court of Hamburg found basically in favour of GEMA.
 The Hamburg OLG agreed with the ruling.

The OLG's decision confirmed that RapidShare must implement effective measures to prevent uploading illicit copies. Although RapidShare was ready to take down infringing materials when it had been notified, it did not take any measure against uploading copies infringing copyright in the same works by the same or different users of its service. The court obligated RapidShare to implement additional measures - in practice, a filtering system - to prevent a copyright infringement from occurring repeatedly in this way. That is, the cloud service provider had to guarantee that, if copies infringing copyright in a given work is taken down, then such copies also stay down (notice to take down and to stay down).
In Atari v. RapidShare, where the issue was the use of illegal copies of the video game "Alone in the Dark," first, the locker provider seemed to be the winner. The Regional Court (LG) of Dusseldorf, similarly as it happened in the GEMA v. RapidShare case, found against it. However, the Higher Regional Court (OLG) in Düsseldorf reversed the ruling in favour of RapidShare.
 The court made some statements which were somewhat surprising in view of the well-known activities of the website, such as that "most people utilize RapidShare for legal use" and that, if the contrary were assumed, it would mean "a general suspicion against shared hosting services and their users which is not justified." This was quite a strange way of arguing: according the court, it would not be appropriate to have such a suspicion; therefore, it should be presumed that most people utilize the services for legal use. The OLG did not find it justified to obligate RapidShare, in addition to taking down illegal copies, also to prevent, through a filtering system, repeated uploading of illegal copies of the same works.
The Federal Court of Justice (BGH) saw the factual situation more realistically.
 It reversed the ruling of the Dusseldorf OLG.
 Although it stated that, in principle, file hosting services are to be recognized as an appropriate business model, it also ruled that they should duly cooperate with copyright owners not only by removing illegal copies from their system but also by preventing repeated uploading thereof (that is, if illegal copies of a work are taken down, they should stay down). If RapidShare does not apply a reasonable filtering system for this purpose, it will be liable for the infringements.
8.3.                  COURT CASES ON ONE-TO-ONE 
                        (“INDIVIDUALIZED”) COMMUNICATIONS
There have been also other court decisions which were useful to clarify the application of the right of communication to the public through the “Cloud” even if they did not necessarily concern uses by the application of cloud technology, They have been useful because they concerned cases where the issue was the same as what is one of the decisive ones in connection with the “Cloud”; namely, whether or not one-to-one transmissions may qualify together as communication to the public. 
The SGAE and the TVCatchup judgments of the CJEU have been criticized above due to the “new public” and the “specific technical means” theories developed in them. However, the application of those theories did not result in rulings which in the given cases would have been negative from the viewpoint of authors’ interests (the conflicts of those theories became evident in subsequent cases). One of the reasons for which this was the case was that the Court had adopted adequate rulings concerning the scope of the concept of communication to the public and, in particular, concerning the question of whether or not individual one-to-one transmissions may add up to communication to the public.      
The subject matter of the dispute in the TVCatchup case was the defendant’s service through which its subscribers received online streams of free-to-air television broadcasts (as mentioned above from another viewpoint they only had access in this way to works and objects of related rights which they were already legally entitled to).  The subscribers established their internet connection to the server of TvCatchup on a one-by-one basis and each data packet sent by the server onto the internet was addressed to only one subscriber. 
The CJEU referred to Article 3(1) of the Information Society Directive which provides  a broad communication to the public right in accordance with Article 8 of the WCT and to recital (23) to the Directive which stresses that the right of communication to the public “should be understood in a broad sense covering all communication to the public not present at the place where the communication originates. This right should cover any such transmission or retransmission of a work to the public by wire or wireless means, including broadcasting.” On the basis of these provisions, the Court rejected the defendant’s argument according to which due to the “one-to-one” nature of the transmissions no “public” element was present, but a plurality of individual and private communications took place. The CJEU stated that “it is irrelevant whether the potential recipients access the communicated works through a one-to-one connection.”
 (Emphasis added.)
In TVCatchup, the CJEU also relied on a principle presented in its earlier SGAE judgment. As quoted above, in SGAE, the Court stressed that the “Community legislation must, so far as possible, be interpreted in a manner that is consistent with international law, in particular where its provisions are intended specifically to give effect to an international agreement”
.  (Emphasis added.) The CJEU held that the communication to the public right “must be interpreted broadly” in order to protect authors and allow them to obtain “an appropriate reward for the use of their works”.
 It found the cumulative economic effects of making the works available to potential television viewers relevant, and refused to interpret Article 8 of the WCT in a way that would render it “meaningless”.
 

The Supreme Court of Canada has construed the right of communication to the public similarly in the broadest possible terms. In the Rogers case
, the Supreme Court had to decide whether one-to-one online streaming was a communication to the public.  The defendants contended that “each transmission must be analysed on its own, as a separate transaction, regardless of whether another communication of the same work to a different customer may occur at a later point in time”.
 

The Canadian Supreme Court unanimously rejected this view. It ruled that considering the issue from the perspective of the recipient of each transmission would “produce arbitrary results”, and thus create an incentive to avoid copyright simply by executing a task serially rather than through a mass transmission.  Under the Courts decision, “[i]f the nature of the activity in both cases is the same, albeit accomplished through different technical means, there is no justification for distinguishing between the two for copyright purposes.”
  It stressed that “[f]ocusing on each individual transmission loses sight of the true character of the communication activity in question and makes copyright protection dependent on technicalities of the alleged infringer’s chosen method of operation.” 

The Supreme Court of Japan also rejected in the Maneki Tv case
 the theory that where transmissions take place in an individualized one-to-one structure no right is applicable under the Japanese Copyright Act.  The Court ruled that the online transmissions of works in television programs to individual customer’s personal viewing devices were to the “public” under Article 23 of the Japanese Copyright Act which grants the author “the exclusive right to effect a public transmission of his work (including, in the case of automatic public transmission, making his work transmittable)”.

The Australian Federal Court adopted a similar position in the Optus case
  The Court found that a communications provider was jointly and severally liable with its subscribers for infringement of the reproduction right by recording free to air television programs which were then used to transmit the programming for viewing at the time and place of the subscriber’s choosing on a mobile device or personal computer.
8.4.                 CORRECTION OF Cablevision (BUT NOT THE ENTIRE CASE LAW 
                       REGARDING THE RIGHT OF MAKING AVAILABLE) BY Aero  
The basic question is who perform what kinds of acts when a work is uploaded in “the Cloud" and then downloaded or streamed on the basis of the uploaded "cloud copy." In this respect, the first court decision which was followed with very great attention and then intensively analysed was the one adopted in the Cablevision (or Cartoon Network) case
. 

Cablevision, a cable distributor organization, offered its subscribers a sort of video-on-demand service and what the company called “remote time-shifting.” The service made it possible for subscribers to select from among programming real time and request that it be stored and subsequently transmitted to the users (but Cablevisions only had license for real time transmissions). The so-called “remote time-shifting” service was offered by Cablevision by maintaining on its servers separate "storage boxes" for each user, and as many copies would be made of any particular program as there were users requesting that the program be recorded. Those copies in the “storage boxes” were created by splitting the broadcast signals into one stream constituting the real time transmission to subscribers, and a second stream that was transferred to a buffer. On the buffer, the electronic date representing each portion of a work stayed only for a little bit longer than a second, but during that time it was reproduced and transferred to the storage boxes of the subscribers who wanted to see a program later. When a subscriber asked for the stored program stored in that way, Cablevision transmitted it from that customer storage box. Cablevision preferred to characterize this system as a virtual video recorder, which – as it pointed out – only deferred from real recorders that the storage occurred on its  servers (in the “Cloud”) instead of in the customers recorder, and the performance of the work took place  occurring by means of a transmission from Cablevision. 
The court had to decide three issues: (i) whether or not Cablevision made unauthorized copies in the buffer; (ii) whether or not it made unauthorized copies on its server, and (iii) whether or not it performed acts of unauthorized communication to the public (“performance”) when recorded programs were transmitted to the customers to view them later. The District Court gave an affirmative answer to all the three questions, but the Second Circuit reversed the ruling also on all them. 
As mentioned, the Second Circuit found that, when the copies made on Cablevision's servers are transmitted at a customers' demand through an automated system, no "public performance" takes place. In this connection, it is to be noted that, from the viewpoint of the categories under the US Copyright Act, the expression "public performance" may be regarded as a "short-hand" reference to the act defined in section 101 as "to perform or display a work 'publicly'" (which also mean “transmit or otherwise communicate… to the public”) in the following way:

To perform or display a work "publicly" means—

to perform or display it at a place open to the public or at any place where a substantial number of persons outside of a normal circle of a family and its social acquaintances is gathered; or
to transmit or otherwise communicate a performance or display of the work to a place specified by clause (I) or to the public, by means of any device or process, whether the members of the public capable of receiving the performance or display receive it in the same place or in separate places and at the same time or at different times. (Emphasis added.)

If one read this definition, he or she may not understand why it was not seen by the court as a sufficient basis for the implementation of the right of making available to the public.  Jean Ginsburg’s analysis may shed light on this (although not quite flattering to the court):    
“The court's parsing of the text of the Copyright Act is peculiar if not perverse. The key phrase in the definition is ‘to the public.’ ‘The public’ in the case of a television transmission is the intended audience, or, in the case of a cable service, the subscribers. The phrase ‘members of the public capable of receiving the performance’ is not intended to narrow the universe of ‘the public’. On the contrary, its role is to clarify that a transmission is still ‘to the public’ even if its receipt is individualized. [...] The ‘members of the public capable of receiving the performance’ do not stop being ‘members of the public’ just because they are ‘capable of receiving the performance’ one at a time. By the same token, it should not matter whether ‘the performance’ originates from a single source copy repeatedly transmitted to individual members of the public ‘in different places at different times’,[...] or from multiple copies each corresponding to a particular place and/or time.”

In the Aereo case, the District Court ruled that Cablevision compelled a finding that the Aereo’s service, converting live over-the-air broadcasts into individualized Internet streams without authorization, did not "publicly" perform the broadcasters' works. Aereo used different technique but its service had the same kind of individualized transmission system. Subscribers connected to “their” small antennas located at Aereo's data centre to receive television broadcast programs, to convert and store the signals in personalized files there, which then, at request, were transmitted separate to each of them. The Second Circuit confirmed the District Court’s judgment and the case went up to the US Supreme Court. 
The Supreme Court reversed the ruling in favour of the plaintiffs finding that Aereo’s activity was “public performance” under the above-quoted definition. The Court rejected the Second Circuit’s view according to which, in the phrase “whether the members of the public capable of receiving the performance or display receive it in the same place or in separate places and at the same time or at different times”, the pronoun “it” means a concrete transmission communicated to the public and when a transmission is made only to the recipient of the service, there is no public. The Supreme Court ruled as follows: 

[T]he Clause suggests that an entity may transmit a performance through multiple, discrete transmissions. That is because one can “trans​mit” or “communicate” something through a set of actions […]

.

The fact that a singular noun (“a performance”) follows the words “to transmit” does not suggest the contrary […] [A]n entity may transmit a performance through one or several transmis​sions, where the performance is of the same work. 

The Transmit Clause must permit this interpretation, for it provides that one may transmit a performance to the public “whether the members of the public capable of receiving the performance… receive it… at the same time or at different times.” §101. Were the words “to transmit… a performance” limited to a single act of communication, members of the public could not receive the performance communicated “at different times.” Therefore, in light of the purpose and text of the Clause, we conclude that when an entity communicates the same contemporaneously perceptible images and sounds to multiple people, it transmits a performance to them regardless of the number of discrete communications it makes. We do not see how the fact that Aereo transmits via personal copies of programs could make a difference. The Act applies to transmissions “by means of any device or process.” Ibid. And retransmitting a television program using user-specific copies is a “process” of transmitting a performance. 
The Supreme Court has corrected the judgments of the Cablevision courts which, as Jean Ginsburg put it, were “parsing of the text of the Copyright Act is peculiar if not perverse”. It has produced a legal situation where the US may state with certainty that it has at least partly implemented the provisions of the WCT and the WPPT on the right of making available right. US applies that right on the basis of a combination of different existing rights; namely, the “public performance” right with its broad coverage extending to communication to the public and the right of distribution. Unfortunately, due to “judicial reluctance”, the distribution-right leg of the interpretation seems to be still shaky. Unless, the Supreme Court intervenes in a similar way to cure that leg too, the intervention of the Congress will be necessary to make it sure that it fulfils its obligations under the WIPO Treaties.    
Otherwise, it is difficult to understand this reluctance of the US courts. Section 106(3) speaks about a provision of the US Copyright Act an exclusive right to do and to authorize this: “to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of ownership, or by rental, lease or lending”. The courts do not seem to question the validity of the agreed statement concerning the right of reproduction adopted by the 1996 Diplomatic Conference along with the WCT and the WPPT which clarify that storage in an electronic memory is also reproduction. However, they apply the theory that an act of distribution only takes place if copies are actually sold, their ownership is otherwise transferred, or rented, leased, or lent; just making available copies – such as offering for downloading – for such purposes is not sufficient.
 

When a court do so, it gets in conflict also with the now more than 200-year old Charming Betsy doctrine
 of the US judicial system according to which courts should interpret statutory norms consistently with US international obligations. 
The US obligations are clear under the WCT and the WPPT in regard to both the right of making available to the public in a way that members of the public may access to works, performances and/or phonograms (which means that such an act is completed by such offering) and the right of distribution which under the WCT and the WPPT means the exclusive right of authorizing the “making available” (again just offering) of copies. The above-quoted provision on the right of distribution of the US Copyright Act uses the expression “distribution” which may have been interpreted in different ways; one of which could have been to interpret it in accordance with the WIPO Treaties. The text of Article 9 of the WCT and Articles 8 and 12 of the WPPT not only determines obligations but at the same time also proves that in English the term “distribution” may have a meaning of “making available (offering) copies through sale” and not just distributing by (actual) sale. This is so since although the title of all three Articles is “The Right of Distribution”, in paragraph (1) of the Articles on this right the term “distribution” does not appear; instead there is a description of the act which means “distribution”, and the essence of it is “making available” copies..
Conclusions and suggestions: 1. In the case of “cloud” services, the basic issue of the application of the right of making available to the public (as a “sub-right” of the overall right of communication to the public) is how to qualify the acts which take place when, from the “cloud” storage, works are retrieved by the user of the service in the form of streaming or downloading.

   2. Certain courts have found that, in such cases, “one-to-one” communications take place; therefore, the right of making available to the public, in the absence of public nature of the acts, is not applicable. This was the court’s ruling in the US, in the basic Cablevision case. Fortunately, the US Supreme Court, in the Aereo case has ruled otherwise in regard to this type of “one-to-one” transmissions and has found that they are covered by copyright. It has pointed out that transmission is still "to the public" even if its reception is individualized stressing. It has also stressed that it should not matter whether "the performance" originates from a single source copy repeatedly transmitted to individual members of the public "in different places at different times,"[...] or from multiple copies each corresponding to a particular place and/or time. 
   3. Similar judgments have been adopted in other countries and also in the case law of the CJEU. In this respect, the TvCatchup judgement is based on a correct interpretation of the international norms and the EU law. 
   4. Hopefully, this interpretation will continue prevailing everywhere and there will be no need for possible legislative intervention through some interpretive provisions or otherwise.   
9.                    ONLINE INTERMEDIARIES AND THE RIGHT OF 
                       COMMUNICATION (MAKING AVAILABLE) 
                       TO THE PUBLIC

9.1.                    ACTIVE AND PASSIVE INTERMEDIARIES
The international copyright and related rights treaties do not deal with the issue of liability for infringements; at least they do not with secondary (contributory, vicarious, authorization, disturbance, etc.) liability. It is left to national laws. Only direct liability may be derived from the treaties in the sense that, if someone performs an act without authorization covered by a right of authorization, of course, becomes directly liable.

In the light of this, it is interesting to consider the outcome of the intensive lobbying by the representatives of internet service providers and other online intermediaries at the 1996 WIPO Diplomatic Conference. One of their main objectives was the inclusion of a provision in the WCT and the WPPT on the limitation of their liability for infringements committed by the recipients of their services. What they finally achieved was only an agreed statement added to Article 8 of the WCT on a broad right of communication to the public (it seem they had forgotten about Articles 10 and 14 of the WPPT on the right of making available): “It is understood that the mere provision of physical facilities for enabling or making a communication does not in itself account to communication within the meaning of this Treaty or the Berne Convention.” 

The IT industry’s lobbyists missed the target because this statement does not deal with secondary liability. It only (implicitly) concerns direct liability, since it is nothing else but a clarification of the concept of communication to the public. Furthermore, the agreed statement tried to clarify what had been quite clear already in the offline environment: it is the broadcaster which communicates and not the owner of the terrestrial antenna or the satellite rented by the broadcaster. In the same vein, if an organization rents servers to upload protected materials on the Internet, that organization makes the materials available to the public and not the owner of the servers. The 32-million-dollar
 question (which in fact also interested the IT industry) was not this but the criteria of secondary liability and the borderline between secondary and direct liability.             

Internet service providers and other online intermediaries did not stop lobbying with the adoption of the two WIPO “Internet Treaties”. The complex settlement of the issues of secondary liability took place, first, in the US in section 512 of the Copyright Act in 1998 through the Digital Millennium Copyright Act (D.M.C.A.) which, then, has been used as a model also in other legislations, including in Article 12 to 15 of the EU Directive on Electronic Commerce Directive of 2000. 

However, the rules of secondary liability have become quite out-of-date for the 18 years that have elapsed in the meantime. It has turned out, on the one hand, that online piracy prejudices the rights of authors and other rightholders in an even more drastic manner than originally foreseen and that, on the other hand, internet service providers and other intermediaries would have more effective means to cooperate with rightholders against online piracy than what is provided in the D.M.C.A. model. 
Contractual deals (such as the framework agreement on UGC principles published at www.ugcprinciples.com) and a number of court decisions have shown that a more adequate balance of interests might – and would have to – be established now; more favourable from the viewpoint of the rightholders. Online intermediaries would be able not only to apply an efficient notice-and-take-down system but also to ensure, through targeted filtering (which would have nothing to do with a general monitoring obligation), that what is taken down, stays down. They could do much more against repeat infringers and rogue websites, and the right to information of rightholders also may have to be made more effective.  

Not mentioning the fact that online intermediaries earn a lot of profit, mainly from advertisement attracted by the availability of valuable works and objects of related rights, quite often in an infringing manner. Despite this, they are more than reluctant to recognize any obligations to share at least a part of their dubiously earned income with those whose creations and productions are used without authorization for their lucrative “business model”. 
There are a number of intermediaries which, from “poor little fragile start-ups” – which everybody was supposed to protect and cherish – have grown into powerful world-level monopolies or parts of networks of oligopolies. They may afford operating huge lobbying machinery financed, to a great extent, from their income obtained at the detriment of authors and other rightholders (which allow them also financing “public interest” “NGOs” and even buying the service of academics
). This is strengthened with a special alliance with their customers whom they tend to mobilize in order that they fiercely oppose anything that might limit free access “guaranteed” by their service providers due to what is qualified as “unnecessary” nuisance created by copyright. In this way, some of these powerful intermediaries have reached the “level of immunity”; they may frighten away governments from any attempts to obligate them to better cooperate with rightholders or – horribile dictu – to apply some value-recognition system in favour of them. 
The reaction of the big online intermediaries to such kind of shy attempts has become nearly automatic. Their message is clear: if you government adopt such legislation, we blackmail you by suspending our services in your country and we organize riots – after all we have both the channels and the money for this – among our customers; they should make their “stupid politicians” understand that they should leave us in peace. This worked perfectly in the US against the PIPA and SOPA bills which might have endangered their profit by reducing the income generated by online piracy (inter alia, through discouraging advertisers and credit card operators from contributing to the financing illegal activity). It also worked a couple of months later in Europe against ACTA which – in its weakened form – happened to be in full accordance with the EU law but – through organizing a hysteric campaign based on anarchist slogans and a plethora or simple lies – they frightened the European Parliament enough to adopt a resolution which led to the withdrawal of the Commission’s well-based request to the CJEU to decide whether there was any conflict with the EU law. 

The unilateral dominance of the IT industry’s influence on the EU’s copyright policy continued for a while. Therefore, it was a long-awaited welcome change when the Commission’s Communication on “A Digital Single Market Strategy for Europe”
  a policy paper, even if cautiously, suggested that the role of online intermediaries may have to be reconsidered. This would be high time since Europe’s cultural policy (if it exists at all as such) is close to a “Munich moment”. We might pay a heavy price if we tried to apply Chamberlain’s know-how to buy “peace for our time” with the huge IT industry mono- and oligopolies just by giving in and giving in and giving in.    
The Commission’s strategy paper contained these sorts of promising passages:  

“An effective and balanced civil enforcement system against commercial scale infringements of copyright is central to investment in innovation and job creation. In addition the rules applicable to activities of online intermediaries in relation to copyright protected works require clarification, given in particular the growing involvement of these intermediaries in content distribution. Measures to safeguard fair remuneration of creators also need to be considered in order to encourage the future generation of content.
(Emphasis added.)
The Commission will make legislative proposals before the end of 2015… The proposals will include:.. (iv) clarifying the rules on the activities of intermediaries in relation to copyright-protected content and, in 2016, (v) modernising enforcement of intellectual property rights, focusing on commercial-scale infringements (the 'follow the money' approach) as well as its cross-border applicability.”
 (Emphasis added.)
These policy objectives weree encouraging since it seemed they were based on the recognition of the situation discussed above which requires action for re-establishing balance of interests: 

“Although their impact depends on the types of platform concerned and their market power, some platforms can control access to online markets and can exercise significant influence over how various players in the market are remunerated. This has led to a number of concerns over the growing market power of some platforms. These include a lack of transparency as to how they use the information they acquire, their strong bargaining power compared to that of their clients, which may be reflected in their terms and conditions (particularly for SMEs), promotion of their own services to the disadvantage of competitors, and non-transparent pricing policies, or restrictions on pricing and sale conditions…Some online platforms have evolved to become players competing in many sectors of the economy and the way they use their market power raises a number of issues that warrant further analysis beyond the application of competition law in specific cases.”
 

The last sentence was particularly relevant since the powerful online intermediaries exploit ever more openly their growing dominant position. If rightholders dare to ask for some modest share from the profit earned by them at the price of increasing prejudice caused to the rightholders, they either try to constrain on them disadvantages “take it or leave it” conditions by using their dominant position or they punish rightholders by denying their service (which, due to their monopolistic position may be equal to denying market access in the online environment).  This shows conspicuous asymmetry with the regulatory position of collective management organizations which are obligated both by competition authorities and now by the detailed provisions of the Collective Rights Management Directive
 to provide service both for all rightholders and for all users in the field of their activity not mentioning the rules aimed at guaranteeing that they apply reasonable and transparent licensing conditions. It is high time that the same competition principles, rules and guarantees should be applied for the powerful online intermediaries and platforms. An intermediary should not be allowed to tell the government and the creative community of a Member States that, if more intensive cooperation and adequate recognition of the value of the creations generating big advertisement income, it simply withdraws from the market of that Member State or deny service.           

The issues of secondary liability and competition are important aspects of establishing better balance of interests, but it is a more fundamental question of when we may still speak about secondary liability of intermediaries and when they become directly liable. From this viewpoint, a phrase in the Commission’s policy paper deserved special attention because it was about a basic criterion of delimitation between direct and secondary liability. Although it was a little bit hidden in a sentence of the above-mentioned Communication, it seemed to be a kind of game-changer statement: “[t]he principle, enshrined in the Electronic Commerce Directive, that Internet intermediary service providers should not be liable for the content that they transmit, store or host, as long as they act in a strictly passive manner”. (Emphasis added.)
Emphasis added to the last phrase in all possible ways – by italics, by bold letter and by underlining – since it referred to one of the key principles that should be kept in mind for working out a due digital online strategy. 

The CJEU has established adequate criteria in the L’Oréal case
 for the delimitation between those activities of the intermediaries which still qualify as strictly passive (and, thus, may only be relevant for their possible secondary liability) and those which go beyond this and are to be regarded already as being covered by intellectual property rights (and, thus, may trigger direct liability).           
Unfortunately, as some recent cases show, these correct criteria are not necessarily applied in the field of copyright. 
The CJEU dealt with the differentiation between passive and active roles of online intermediaries in accordance with the Electronic Commerce Directive in the following points of its judgment adopted in the joint Google France and Google cases
:   

112 In order for the storage by a… service provider to come within the scope of Article 14 of Directive 2000/31, it is… necessary that the conduct of that service provider should be limited to that of an ‘intermediary service provider’ within the meaning intended by the legislature in the context of Section 4 of that directive. 

113    In that regard, it follows from recital 42 in the preamble to Directive 2000/31 that the exemptions from liability established in that directive cover only cases in which the activity of the information society service provider is ‘of a mere technical, automatic and passive nature’, which implies that that service provider ‘has neither knowledge of nor control over the information which is transmitted or stored’. 

114    Accordingly, in order to establish whether the liability of a referencing service provider may be limited under Article 14 of Directive 2000/31, it is necessary to examine whether the role played by that service provider is neutral, in the sense that its conduct is merely technical, automatic and passive, pointing to a lack of knowledge or control of the data which it stores… 

118  … [I]n the context of the examination referred to in paragraph 114 of the present judgment, the role played by Google in the drafting of the commercial message which accompanies the advertising link or in the establishment or selection of keywords is relevant. 

119    It is in the light of the foregoing considerations that the national court, which is best placed to be aware of the actual terms on which the service in the cases in the main proceedings is supplied, must assess whether the role thus played by Google corresponds to that described in paragraph 114 of the present judgment. 

120    It follows that the answer…that Article 14 of Directive 2000/31 must be interpreted as meaning that the rule laid down therein applies to an internet referencing service provider in the case where that service provider has not played an active role of such a kind as to give it knowledge of, or control over, the data stored. If it has not played such a role, that service provider cannot be held liable for the data which it has stored at the request of an advertiser, unless, having obtained knowledge of the unlawful nature of those data or of that advertiser’s activities, it failed to act expeditiously to remove or to disable access to the data concerned. (Emphasis added.)
It is discussed below in connection with a French proposal to update the rules on the liability of intermediaries what kinds of problems and misunderstanding have emerged due to the fact that in paragraph 113 quoted above the CJEU mixed up the criteria applicable for mere conduit services, on the one hand, and for hosting services, on the other hand. 
In the L’Oréal case, the CJEU dealt with the issue in more concrete terms:  

114    It is clear from the documents before the Court and from the description at paragraphs 28 to 31 of this judgment that eBay processes the data entered by its customer-sellers. The sales in which the offers may result take place in accordance with terms set by eBay. In some cases, eBay also provides assistance intended to optimise or promote certain offers for sale…

116    Where…the operator has provided assistance which entails, in particular, optimising the presentation of the offers for sale in question or promoting those offers, it must be considered not to have taken a neutral position between the customer-seller concerned and potential buyers but to have played an active role of such a kind as to give it knowledge of, or control over, the data relating to those offers for sale. It cannot then rely, in the case of those data, on the exemption from liability referred to in Article 14(1) of Directive 2000/31.

117    It is for the referring court to examine whether eBay played a role such as that described in the preceding paragraph in relation to the offers for sale at issue in the case before it.

The above-quoted judgments have been adopted in proceedings that concerned trademarks. However, the Electronic Commerce Directive, including its Article 14, is of a “horizontal” application. It applies to any violation and not only infringements of intellectual property rights. Thus, beyond any doubts whatsoever it equally applies – along with the above-quoted findings of the CJEU – to copyright and related rights. 

It is for this reason for which a decision of the Milan Court of Appeals came as a major surprise. The decision adopted on 7 January 2015 in a case between, on the one hand, Reti Televisive Italiane S.p.A (RTI) (member of the Mediaset group) and, on the other hand Yahoo! Italia S.r.l. (Yahoo! Italia) and Yahoo!, Inc. fundamentally changed the, until that time, consistently applied correct practice of Italian courts in accordance with Article 14 of the Electronic Commerce Directive and the above-quoted findings of the CJEU.        

The Tribunal of Milan as first court in its decision of 19 May 2011, found that Yahoo! Italia did not enjoy the exemption of liability of hosting providers under the Italian Electronic Commerce Decree (Legislative Decree 70/2003) (implementing the Electronic Commerce Directive) because it played an active role in organizing its services and the videos uploaded to its platform with a view to commercial benefit. The ruling of the Tribunal of Milan was in accordance with previous correct decisions of Italian courts
.  

There may hardly be any doubt about the well-founded nature of that ruling on the basis of the facts listed by the Tribunal; namely that Yahoo!, inter alia: (i) included within its terms and conditions a license in its favour to use and communicate to the public the contents uploaded by the users; (ii) as editors do this, also included indemnity clause against its users in connection with the contents uploaded on the platform, and also (iii) indexed the contents uploaded by their customers for search also through offering different genre and e.g., “best 10” categories (fully corresponding to what was indicated by the CJEU in the L’Oréal case as a criterion to find that active hosting provider is involved: “optimising the offers”). All this in a way that Yahoo! obtained profit through advertisements which were attracted by the creations and productions thus made available to the public. There was hardly any doubt that this was that kind of active “intervention” that lavishly justified the application of the right of making available to the public. It would be worthwhile comparing Yahoo’s intervention with the “intervention” of a cable operator retransmitting audiovisual works simultaneously and in an unchanged manner – also taking into account that the inclusion of an own advertisement is already a change which transforms the retransmission into a new transmission – with the well-edited offer by Yahoo’s catalogue and with its whole business activity built on advertisement. It seems clear that the intervention and the exploitation by Yahoo is much more intensive than by a simple cable distributor (whose activity is clearly covered by a sub-category of the broad right of communication to the public), not mentioning that the scope of the public to which Yahoo makes available works and objects of related rights is much broader (not just the public in an area to which a retransmission by cable takes place) but potentially the huge internet population.   

The Milan Court of Appeals has overturned the decision of the Tribunal of Milan – ruling that Yahoo! is not liable as hosting provider – on the basis of certain arguments that seem to be in conflict with the Italian Copyright Law, the Electronic Commerce Directive as well as the Information Society (Copyright) Directive.  And probably in a way that has not been in accordance with Italian Constitution either – unless it contains a surprising provision according to which a court has competence not only to apply but also to amend legislative norms if it does not agree with them. The Appeals Court has not done less than this.

Recital (42) of the Electronic Commerce Directive includes the following clarification


The exemptions from liability established in this Directive cover only cases where the activity of the information society service provider [that is, any service provider, including a hosting provider] is  limited to the technical process of operating and giving access to a communication network over which information made available by third parties is transmitted or temporarily stored, for the sole purpose of making the transmission more efficient; this activity is of a mere technical, automatic and passive nature, which implies that the information society service provider has neither knowledge of nor control over the information which is transmitted or stored. (Emphasis added.)

The Milan Court of Appeals apparently has found the position on which the Directive has been based out-of-date. It did not agree that the liability of hosting providers may depend on whether their activity is only of a passive nature or whether it is of an active nature (as a result of which it becomes directly liable). It stated that “the notion of active hosting provider is today misleading and shall be rejected because it does not fit the actual features of the hosting services.” That is, “today” the relevant provisions of the Directive differentiating on the basis of whether the activity of a hosting provider is of a passive nature or of an active nature (“intervening” in the communication process) is not valid anymore.           

It seems that the Court of Appeals, when it took the responsibility to amend what it bravely judged out-of-date national law and Directive, did not want to stop without completing the task. Therefore, it has also replaced the condition mentioned at the end of the recital by a new one. Under the Directive, the exemption for liability would only apply to hosting providers the activity of which is passive in the sense that the provider “has neither knowledge nor control over the information... stored”. The Court found this condition antiquated and too burdensome for hosting providers and changed it to the condition that the provider does not own the “information” (read: work or object of related rights) stored and made available. It stated that Yahoo was not liable for the activities performed in regard to the “information” stored and made available because it did not own it.  The Court expressed the view that, another interpretation would undermine the application of the safe harbour provisions of the Directive for hosting providers under which they are only liable if they do not remove infringing information in accordance with Article 14 of the Directive. All this, of course,  was in a brutal head-on crash with the Directive (unless it is accepted that the amendments adopted by the Italian court – for example the one limiting liability to those cases where the intermediary is not just intermediary but also the owner of rights in the works or other protected material – is valid; it is strongly hoped that this may not be the case).
However, there are some statements in the judgment that sounded even stranger. The Court referred to the CJEU’s Telekabel
 judgment, and in the relevant aspect to the CJEU’ Scarlet
 and Netlog
 judgments which have dealt with the relationship of author’s rights with other human rights, and in particular the rights of freedom of speech and of conduct business, over copyright – and declares bluntly that in a possible clash between fundamental rights, such as the protection of intellectual property rights versus freedom of speech and freedom to conduct business, the latter shall prevail. 

It is true that the said CJEU judgments have emphasized quite unilaterally the importance of other human rights in comparison with authors’ right and the right to property (including intellectual property) – and therefore they may also deserve more thorough scrutiny and criticism (see below) – but they always have done so under the aegis of the need for balancing  these rights and the startling idea according to which the other rights simply prevail over the human rights of authors and the human right to property has nothing to do even with that  unbalanced way of the CJEU of trying to establish a balance. Let us see these CJEU judgments (the more so because they are relevant from the viewpoint of the application of the right of making available to the public).         

In fact, in the Telekabel case, the CJEU did not make such an extreme statement as to what the Milan Court of Appeals has referred. This has become immediately clear for everybody who reads the relevant paragraphs of the CJEU’s judgement:

42  By its third question, the referring court asks, essentially, whether the fundamental rights recognised by EU law must be interpreted as precluding a court injunction prohibiting an internet service provider from allowing its customers access to a website placing protected subject-matter online without the agreement of the rightholders when that injunction does not specify the measures which that access provider must take and when that access provider can avoid incurring coercive penalties for breach of that injunction by showing that it has taken all reasonable measures…

45      In order to assess whether an injunction such as that at issue in the main proceedings, taken on the basis of Article 8(3) of Directive 2001/29, is consistent with EU law, it is therefore necessary to take account in particular of the requirements that stem from the protection of the applicable fundamental rights, and to do so in accordance with Article 51 of the Charter of Fundamental Rights of the European Union (‘the Charter’) (see, to that effect, Scarlet Extended, paragraph 41). 

46      The Court has already ruled that, where several fundamental rights are at issue, the Member States must, when transposing a directive, ensure that they rely on an interpretation of the directive which allows a fair balance to be struck between the applicable fundamental rights protected by the European Union legal order. Then, when implementing the measures transposing that directive, the authorities and courts of the Member States must not only interpret their national law in a manner consistent with that directive but also ensure that they do not rely on an interpretation of it which would be in conflict with those fundamental rights or with the other general principles of EU law, such as the principle of proportionality (see, to that effect, Case C‑275/06 Promusicae [2008] ECR I‑271, paragraph 68).

47      In the present case, it must be observed that an injunction such as that at issue in the main proceedings, taken on the basis of Article 8(3) of Directive 2001/29, makes it necessary to strike a balance, primarily, between (i) copyrights and related rights, which are intellectual property and are therefore protected under Article 17(2) of the Charter, (ii) the freedom to conduct a business, which economic agents such as internet service providers enjoy under Article 16 of the Charter, and (iii) the freedom of information of internet users, whose protection is ensured by Article 11 of the Charter. 

48      As regards the freedom to conduct a business, the adoption of an injunction such as that at issue in the main proceedings restricts that freedom…

51      However, such an injunction does not seem to infringe the very substance of the freedom of an internet service provider such as that at issue in the main proceedings to conduct a business. (Emphasis added.)

That is, the Milan Court of Appeals has alleged something about the Telekabel judgment what it does not include at all. It speaks about the need to strike a balance between authors’ rights as human rights and other fundamental rights (and, in the given case, it did not find that copyright should give in); there is no statement in it to suggest that in a possible conflict between intellectual property rights versus freedom of speech and freedom to conduct business, simply the latter should prevail. The CJEU would hardly make such a baffling statement. This does not mean that it always finds the right balance. Just the Scarlet and Netlog judgments – to which the Telekabel ruling also refers – are typical examples for this. 
9.2.                 BALANCING OF INTERESTS CONCERNING ONLINE USES 

                       BETWEEN THE RIGHTS OF AUTHORS AND THE INTERESTS

                       OF ONLINE INTERMEDIARIES  
In the Scarlet and Netlog cases mentioned above,  it has been manifested that, in the field of copyright, now there appears to be closer relationship with politics and ideologies than it would be healthy for due application of the relevant legal provisions.  The governments’ submissions (see Article 23 of the Statute of the CJEU) play quite important impact on the decisions of the Court, and those submissions are frequently politically and ideologically motivated. Much depends on the actual political, economic and social situation of the countries concerned what position is expressed in a submission or is not expressed (because it is “filtered out” not necessarily for well-based legal reasons but, e.g., for some populist considerations). Copyright is a branch of law where recently some (sometimes quite superficial) ideological and populist slogans and short-term interests tend to be taken into account by policy makers rather than thorough legal-political considerations and longer-term social and cultural objectives. It can be seen how the correct and thorough legal analysis in the above-mentioned correct principles of the L’Oréal ruling has been transformed into some superficial ideology-based statements in the Scarlet and Netlog judgments.   

     Scarlet was a peer-to-peer service and it was qualified by the CJEU as access provider falling under Article 12 of the Electronic Commerce Directive. The issue disputed in the case was the question of whether or not the Court might order Scarlet to apply a filtering system to prevent the infringements of copyright in the musical works administered by the Belgian society of authors SABAM. The Belgian court, in its referral for preliminary ruling, specified what kind of filtering system would have been involved:
whether Directives 2000/31, 2001/29, 2004/48, 95/46 and 2002/58, read together and construed in the light of the requirements stemming from the protection of the applicable fundamental rights, must be interpreted as precluding an injunction imposed on an ISP to introduce a system for filtering

· all electronic communications passing via its services, in particular those involving the use of peer-to-peer software;
· which applies indiscriminately to all its customers;
· as a preventive measure;
· exclusively at its expense; and
· for an unlimited period.
The basic elements of the CJEU’s ruling may be found in the following paragraphs:

48. [S]uch an injunction would result in a serious infringement of the freedom of the ISP concerned to conduct its business since it would require that ISP to install a complicated, costly, permanent computer system at its own expense, which would also be contrary to the conditions laid down in Article 3(1) of Directive 2004/48, which requires that measures to ensure the respect of intellectual-property rights should not be unnecessarily complicated or costly…
50. Moreover, the effects of that injunction would not be limited to the ISP concerned, as the contested filtering system may also infringe the fundamental rights of that ISP's customers, namely their right to protection of their personal data and their freedom to receive or impart information, which are rights safeguarded by Articles 8 and 11 of the Charter [on human rights] respectively…

52. Secondly, that injunction could potentially undermine freedom of information since that system might not distinguish adequately between unlawful content and lawful content, with the result that its introduction could lead to the blocking of lawful communications. Indeed, it is not contested that the reply to the question whether a transmission is lawful also depends on the application of statutory exceptions to copyright which vary from one Member State to another. Moreover, in some Member States certain works fall within the public domain or can be posted online free of charge by the authors concerned.
53. Consequently, it must be held that, in adopting the injunction requiring the ISP to install the contested filtering system, the national court concerned would not be respecting the requirement that a fair balance be struck between the right to intellectual property, on the one hand, and the freedom to conduct business, the right to protection of personal data and the freedom to receive or impart information, on the other. (Emphasis added.)

     It is to be stressed that even these statements that reflect a quite rigid attitude against copyright does not confirm what the Milan Court of Appeal has alleged about the CJEU’s position (namely that, when there is a potential conflict between copyright and other fundamental rights, necessarily the latter should prevail). Instead of this, the CJEU stresses the need to strike a fair balance. It is another matter that, in Scarlet, the Court, unfortunately, has not fulfilled the task declared by it to be so important; it has not succeeded in striking a fair balance. The ruling appears to have been lost in a forest of superficial anti-copyright slogans and to have become unbalanced to the detriment of authors and other copyright owners.
     The CJEU has construed an exaggerated concept of "freedom of conducting business." It has not paid attention to the facts (i) that the business the freedom of which it intended to protect was based, to a great extent, on illegal making available of works to a huge number of the customers of Scarlet’ business system, (ii) that the free availability of works highly increased the number of visitors of its website, and, (iii) that, as a result of this sort of dubiously earned popularity, it – Scarlet –  obtained income from advertisers (and not the rightholders whose works and objects of related rights attracted the users). The Court should have considered how strong or weak protection the freedom of such kind of “business” might deserve in view of its detrimental impact on the rights and interests of those whose creations and productions were used illegally, and without which the “business” would have had no chance to succeed.

    The CJEU has qualified the filtering system proposed by SABAM too complicated and too costly, but it has done so without any real analysis or calculation why it should be regarded as such. It would have had to respond various questions: What would be the status of possible filtering systems which would be simpler and less costly (which, with the development of digital technology, would quite realistically appear) or which would not be "permanent"? Does the ruling mean that, in contrast with the one suggested by SABAM, such filtering systems could be applied? Furthermore, how the freedom of conducting business might be considered to prevail in view of the impact of Scarlet’ use of the rightholders’ creations and productions does in a way that it undermines the chance of the latter to normally exploit their rights through that kind of business which they would prefer to apply?  Totally justified and extremely important questions; why did not the Court try to offer some response to them? If it had done so, one might not have the impression that the ruling is biased against the rights and legitimate interests of copyright owners. It does not seem to be a sufficient excuse that the Belgian court did not ask these specific questions. Without at least signalling these aspects of the complex issue of monitoring/filtering certain infringements, the ruling was to become – and in fact has become – misleading. 
     Probably, the CJEU did not intend to join the defendant service provider in pretending blindness of the fact that its “business” was based on massive illegal making available of works and other protected materials to the public. Could not then it be expected from the Court to state that not only the intellectual property rights of copyright owners cannot be unlimited but that this principle is, at least, as much applicable concerning the "freedom of conducting business" through indirectly gaining income from the infringements of those rights? And as a consequence of such an overdue finding, would not it have been justified to consider to what extent the internet service provider might have to bear the cost of a reasonable filtering system from its income indirectly derived from the infringements taking place through its system?

     As mentioned above, the CJEU has also stated that the application of the filtering system in question "may also infringe the fundamental rights of that ISP's customers, namely their right to protection of then-personal data and their freedom to receive or impart information." This sweeping statement is the most poorly substantiated element of the ruling. In fact, it is not substantiated at all; it is not supported by any real analysis. If it were, the Court would have had to answer further inevitable questions as a result of which it would have turned out that this is not much more than a slogan lent from anti-copyright activists and lobbyist, and that it could hardly stand any serious scrutiny. Why would a filtering system violate the protection of customers' personal data if it only consisted in automatic identification of illegal materials and in their automatic removal with adequate guarantees against misuse of the system? In particular, why would it be so if such an automatic system only functioned in the relation between the ISPs and their customers (where, otherwise, the ISPs and other online intermediaries, in general, do know not only some basic data of the customers but nearly everything about them and also heavily use those data for commercial purposes)? 
     The apparent position of the Court according to which free unauthorized making available of, let us say, freshly released films to the entire internet population is a matter of freedom of receiving and imparting information, with all due respect to the institution of the court (but not to this part of the ruling), was frighteningly superficial and erroneous. This kind of ruling has nothing to do with balancing of interests in and around copyright; it is no less than denial of protection and enforcement of copyright in the digital online environment and disrespect of the relevant provisions of the WCT and the Information Society Directive.

     The CJEU has presented only one concrete argument in trying to prove the alleged danger for freedom of expression. It has referred to the abstract possibility that the filtering system could also lead to the blocking of lawful communications. The Court has argued in this way: "Indeed, it is not contested that the reply to the question whether a transmission is lawful also depends on the application of statutory exceptions to copyright which vary from one Member State to another. Moreover, in some Member States certain works fall within the public domain or can be posted online free of charge by the authors concerned." It could be easily proved how huge exaggerations this unsubstantiated statement contains and how much it is badly founded. It is sufficient to refer to the successful operation of the filtering system applied by YouTube in accordance with the cross-industry agreement published on www.ugcprinciples.com and a framework agreement with Hollywood studios. It is still a major understatement if we say that, in the extremely overwhelming majority of cases, the "matches" found by the filter are unequivocally infringing copies. Otherwise, the same UGC principles take into account and take care of the exceptional situations which form only a microscopic tiny fraction of the enormous number of cases.
     In this case, the CJEU, in general, has just listed and quoted the norms of the relevant EU directives, and has not offered a real legal analysis thereof. There is no answer in the ruling to the following quite important questions: What does it mean in recital (45) of the E-Commerce Directive that injunctions may consist in orders to require “not only the termination but also prevention of infringements”? How filtering out infringing copies to prevent their making available to the public as a means of prevention rather than post festa termination of infringements should be considered from this viewpoint? Are there any realistically available effective means to prevent the inclusion of infringing materials in an online system other than filtering? What would be the meaning and value of this recital if, although orders to prevent online infringements (rather than only acting when the infringing content has become available to the entire internet population) is clearly possible, their only possible effective application in this way would not be allowed? What does the prohibition of general obligation to monitor the materials that ISPs transmit or store mean and what kind of non-general – specific – obligations to monitor may be ordered, in particular in the light of the clarification in recital (47) of the E-Commerce Directive which reads as follows: "Member States are prevented from imposing a monitoring obligation on service providers only with respect to obligations of a general nature; this does not concern monitoring obligations in a specific case and, in particular, does not affect orders by national authorities in accordance with national legislation."? (Emphasis added.)

     The CJEU has dealt with the issue of filtering as if these clarifications did not exist in the Directive, and, thus, what its ruling suggests – contrary to clear provisions of the Directive – is that filtering is in general unacceptable.
     In the Netlog case, the CJEU would have had the opportunity to choose a more appropriate direction. I has not done so.
     As described in the ruling, Netlog run an online social networking platform where every person who registered acquired a "profile" which the user was able to complete and which became available globally. The most important function of the platform, "used by tens of millions of individuals on a daily basis," was to build virtual communities through which those individuals could communicate with each other. On their profile, users could, among other things, keep a diary, indicate their hobbies and interests, display personal photos or publish video clips, etc. Thus, Netlog was somewhat similar to Facebook, the well-known social network. SABAM claimed that Netlog's social network also offered to its users the opportunity to use, by means of their profile, musical and audiovisual works in SABAM's repertoire, making those works available to the public in such a way that the other users of that network may have access to them without SABAM's consent and without Netlog paying it any fee to the society.

     Since, in this case, the liability of a hosting provider was involved, the consideration of the L’Oréal ruling as a precedent would have been logical and necessary. However, this did not take place. Instead of this, the court automatically applied the findings of the Scarlet case. It neglected the fact that, while Scarlet's activities had fallen under Article 12 of the Electronic Commerce Directive, Netlog was a hosting provider and, therefore, Article 14 of the Directive would have had to be applied with stricter rules on the conditions of limitation of liability than in the case of Article 12.
     In Netlog, the CJEU simply has repeated, in a copy-and-paste verbatim manner, all the above-mentioned statements of the Scarlet ruling concerning the "freedom of conducting business," and the unsubstantiated slogans about the alleged “dangers” for privacy and the freedom of information. Similarly as in Scarlet, the Court did not undertake any analysis about what the prohibition of general obligation of monitoring, on the one hand, and the possibility of obligating service providers to perform monitoring in specific cases, on the other hand. And it did not consider at all the useful and correct principles laid down in L’Oréal concerning the liability of those service providers which provide assistance entailing optimization of the presentation of the contents or promotion of their distribution. If it had done so in an adequate manner, the ruling would have been completely different. 

It is quite obvious that it would be necessary that in future preliminary ruling and national procedures better balance be established from the viewpoint of rightholders than, for example, in the Scarlet and Netlog cases and that the erroneous theory invented by the Milan Court of Appeals according to which any other fundamental rights should prevail against the human right of authors and the right to property be strongly rejected.  
Fortunately, there are also examples for appropriate analysis and judgements of courts of EU Member States; for example in Germany in the Atari v. RapidShare case discussed above in subchapter 8.2 , 
9.3.                 “FALSE INTERMEDIARIES” PLAYING ACTIVE ROLE IN COMMUNICATION TO THE PUBLIC: PREPARATORY WORK LEADING TO THE BRAVE PROVISIONS IN THE DRAFT DIRECTIVE ON COPYRIGHT IN THE DIGITAL SINGLE MARKET 

 The Communication of the European Commission published on 9 December 2015 entitled “Towards a modern, more European copyright framework”
 included proposals which addressed one of the basic issues necessary to preserve the chance for copyright to be able to fulfil its important cultural, social and economic tasks. The Communication contained the following analysis and referred to these objectives:  
A precondition for a well-functioning market place for copyright is the possibility for right holders to license and be paid for the use of their content, including content distributed online. The production of rich and diverse creative content and innovative online services are part of the same equation. Both — creative content and online services — are important for growth and jobs and the success of the internet economy.

There is, however, growing concern about whether the current EU copyright rules make sure that the value generated by some of the new forms of online content distribution is fairly shared, especially where right holders cannot set licensing terms and negotiate on a fair basis with potential users. This state of affairs is not compatible with the digital single market’s ambition to deliver opportunities for all and to recognise the value of content and of the investment that goes into it. It also means the playing field is not level for different market players engaging in equivalent forms of distribution. 

Currently, these discussions centre on certain online platforms and aggregation services. They are, however, likely to continue to arise for all online activities involving the commercial reuse or retransmission of copyright-protected content.

More broadly, the situation raises questions about whether the current set of rights recognised in EU law is sufficient and well-designed. For news aggregators, in particular, solutions have been attempted in certain Member States, but they carry the risk of more fragmentation in the digital single market. 

In addition, platforms can also consider that they are not engaging in copyright-relevant acts at all, or that their activities are of a merely technical, automatic and passive nature, allowing them to benefit from the liability exemption of the e-Commerce Directive. This has prompted a growing debate on the scope of this exemption and its application to the fast-evolving roles and activities of new players, and on whether these go beyond simple hosting or mere conduit of content. 

The Commission is reflecting and consulting on the different factors around the sharing of the value created by new forms of online distribution of copyright-protected works among the various market players… The objective will be to ensure that the players that contribute to generating such value have the ability to fully ascertain their rights, thus contributing to a fair allocation of this value and to the adequate remuneration of copyright-protected content for online uses. 

At the conference on the right of communication to the public organized in Brussels on 15 January 2016 by the Belgian ALAI Group, Pierre Sirinelli presented a proposal (mentioned  above in connection with the suggestion that the conflicts created by the erroneous “new public” and “specific technical means” theories with the international treaties and the EU should be eliminated by a clarification in the Information Society Directive) which addressed one of the most important current issues of European and international copyright law (practically the one to which the above-quoted Communication has referred). Namely, the need for legislative amendments to make it clear – along with adequate legal consequences – that the specific status of intermediaries is only due to those online actors who perform technical, automatic and passive services, and that those which actively participate in a process of communication to the public should be recognized as users performing relevant acts covered by copyright.  
The proposal had been commissioned by the High Council for Literary and Artistic Property (CSPLA) with the objective of "proposing changes to current European Union legal provisions enabling the effective enforcement of copyright and related rights in the digital environment, particularly on platforms which disseminate protected content". Such EU documents served for background as the 9 July 2015 Resolution of the European Parliament on “Harmonization of certain aspect of copyright and related rights” suggesting "a review of the liability of service providers and intermediaries in order to clarify their legal status and liability with regard to copyright"
 and the above-mentioned previous Communication of the European Commission outlining “A Digital Single Market Strategy for Europe” stating as follows: "In addition the rules applicable to activities of online intermediaries in relation to copyright protected works require clarification, given in particular the growing involvement of these intermediaries in content distribution."

On the basis of intensive consultations with the representatives of the various groups of stakeholders and thorough study of the issues addressed, the proposal offered a clear analysis of the problems and outlines solutions to solve them.   
The analytic part of the proposal proved that one of the basic problems is that the CJEU does not apply adequately the existing EU norms and, as a result of this, certain service providers enjoy much broader exemption from copyright liability than justified. Reference was made to the Google France and Google judgment in which the CJEU ruled that Article 14 of the E-Commerce Directive could be applied to a service provider that “has not played an active role of such a kind as to give it knowledge of, or control of, the data stored”. This finding of the Court, as unfortunately it happens in many other cases, followed from a misunderstanding and misinterpretation of the relevant provisions of the Directive. It has been based on recital (42) of the Directive which, however, does not apply to hosting providers and search engines like Google (for them recital (46) applies), but only mere conduit and cache activities. This is clear for anybody who reads recital (42) with due attention since it is about services “limited to the technical process of operating and giving access to a communication network over which information made available by third parties is transmitted or temporarily stored” (emphasis added). Recital (42) was wrongly cited by the CJEU in a case where a hosting provider was involved because it relates to activities of "mere technical, automatic and passive nature"; that is, to services mentioned in Articles 12 and 13 of the Directive, and not to hosting services covered by Article 14. In view of this, the proposal pointed out as follows:       
“In recital 42, the Directive states that in order to occupy a passive role, the service provider must have neither knowledge of nor control over the information. But this does not mean that the service provider is necessarily passive just because it does not have knowledge and/or control of the information, or likewise that the service provider must have knowledge and control of the information in order to play an active role (as stated by the CJEU).
In other words, the condition set out by recital 42 is necessary but insufficient. By turning the recital around, the CJEU has substantially changed its meaning, as its interpretation would mean that 'false hosting providers' would never actually be active, given that when users post content, service providers generally do not have knowledge of or always control over said content.”
The essence of the proposal was that, since the problem have emerged for the protection, exercise and enforcement of copyright, and in a particular, the right of communication to the public, it should be solved within copyright legislation; namely, in the Information Society Directive. The insertion of a new recital 16a and a new Article 9a was suggested. 

New recital 16a:
“1. This Directive and the Directive on electronic commerce have been prepared in such a way as not to contradict one another, particularly insofar as the limitation of liability set out by Article 14 of the second Directive has been devised exclusively for hosting providers offering a mere technical service for storage of information. And yet their respective objectives, namely both the wish to provide a high level of protection for copyright and related rights, and that of ensuring immunity in order to allow hosting providers to develop their businesses, have been shown to be contradictory at the expense of rights holders when the aforementioned limitation of liability has begun to be applied to information society service providers whose intervention, beyond or besides the mere storage of information, consists of giving access to the public to copyright works and/or subject-matter. Such evolution in the application of the Directive on electronic commerce inhibits a high level of protection for copyright and related rights, and prevents rightholders from exercising the rights granted to them by this Directive.
2. It is therefore necessary to stipulate that these information society service providers whose intervention consists of giving access to the public to copyright works and/or subject-matter do not benefit from the limitation of liability set out for a different purpose by Article 14 of the Directive on electronic commerce. In this respect, it is of no consequence whether the infrastructure or features used by these service providers to give such access to the public to copyright works and/or subject-matter are automated, as this does not provide an exemption from the implementation of the rights protected hereunder. The provision of an access to the public to copyright works and/or subject-matter, which should not be confused with the mere provision of physical facilities as set out by recital 27 of this Directive, constitutes an act of communication to the public and/or making available to the public as defined by Article 3. This act is performed by the service provider giving such access under its own liability. If the copyright work or subject-matter is sent to said service provider by a user of its services in order that an access to it is given to the public, the service provider and the aforementioned user together perform the act of communication to the public and/or making available to the public, and therefore hold their joint and several liability. As they, alone or with the participation of users of their services, are implementing the rights set out by Article 3 and, where relevant, the right set out by Article 2, the information society service providers who give access to the public to copyright works and/or subject-matter must obtain permission from the relevant rightholders. Such permission covers acts performed by users of their services in order that an access to copyright works and/or subject-matter is given to the public, as long as these users are not acting in a professional capacity.”
New Article 9a:

“Linking of Directives 2000/31 and 2001/29
1. Without prejudice to Articles 12 and 13 of the Directive on electronic commerce, information society service providers that give access to the public to works and/or other protected subject-matter, including through the use of automated tools, shall not benefit from the limitation of liability provided in Article 14 of said Directive.

2. The service providers mentioned in paragraph 1 must obtain permission from the relevant rightholders as they, either alone or with the participation of users of their services, are performing acts covered by the rights provided in Articles 2 and 3.

3. The permission mentioned in paragraph 2 shall cover acts performed by users of their services when they send the works and/or other protected subject-matter to the service providers in order to allow the access according to paragraph 1, as long as these users are not acting in a professional capacity.”
These draft provisions were based on the recognition that the users’ action of posting the protected content and that of the technical posting online by the information society service provider should be deemed to be a single from the viewpoint of copyright. The notes to the suggested provisions stressed: 
“Indeed, although a piecemeal understanding is possible in intellectual terms, it would not be logical here as autonomous actions alone have no interest as such
. The service provider is dependent on the user who provides it with the content, and the web user must use the service of the provider which, through its intervention, grants access to the work. There is only one final result.”
The notes also emphasized the key role of access which is made possible through the intervention:   

“The access criterion is essential in order to constitute the act of making available. Indeed, the service providers in question enable the public to access protected content. Without their intervention, the public would not have access to this content. Their role is therefore 'indisputable'
. The concept of access is moreover central to Article 3.1 of Directive 2001/29: "(...) including the making available to the public of their works in such a way that members of the public may access them from a place and at a time individually chosen by them." Thus, the service provider's intervention to give access to the work prevents Article 14 of Directive 2000/31 from being applied, insofar as the activity in question cannot be characterized as mere storage.
…The fact that the intervention has been made by using automated tools has no bearing on the qualification of the act in question. Indeed, even a technical act does not prevent copyright and related rights from being applied (see for example the transient or incidental copy which required an exception).”
The proposal also dealt with certain details but the above-quoted elements represented its essence. The problem outlined in the proposal was serious and it referred to the need of adequate legislative solution; the suggested provisions would have offer such a solution; they were based on well-founded legal analysis and persuasive arguments, and the Information Society Directive was the right framework to include them. It was hoped that the proposal would receive broad and well-deserved support and might become the basis for correct interpretation and application of the right of making available and it might result in re-establishing a due balance between the interest of rightholders and service providers which, due to multiple technological and business-method developments, had been dramatically undermined to the detriment of creators of works and other rightholders. The hope seems to be realized, but in a different context in a recently published Draft Directive as discussed below.  
9.4                   PROVISIONS IN THE DRAFT DIRECTIVE ON 
                        COPYRIGHT IN THE DIGITAL SINGLE MARKET 

On September 14, 2016, the European Commission, after thorough preparatory work, with the involvement of all the interested stakeholders of the EU Member States, and due consideration of various possible options of dealing with the most important current issues of copyright in the EU, published an ambitious, comprehensive and well-balanced copyright reform package. The draft provisions of the package cover exceptions and limitations where they seem to be necessary for public interests, measures to facilitate obstacle-free movement of goods and availability of services in the internal market and – this is what is specifically important from the viewpoint of the topic of this paper – also include certain new rules that may be suitable to somewhat re-establish the balance that recently has been seriously upset to the detriment of authors and other rightholders. 

From this viewpoint, in particular, Title IV of the draft Directive on copyright in the Digital Single Market
 (hereinafter: the Draft Directive) is relevant. Although the objective of Articles 11, 12
 and 14 to 16
 is also to eliminate or at least to narrow the “value gap” between the incomes obtained by commercial actors as a result of use of works and objects of related rights, on the one hand and, on the other hand, the shares, if any, that authors and other rightholders may get therefrom, Article 13 deserves special attention from the viewpoint of the topic of this paper, since it contains provisions on the obligations of “false intermediaries” – in practice, de facto users of protected contents. It reads as follows:

Article 13

Use of protected content by information society service providers storing and giving access to large amounts of works and other subject-matter uploaded by their users

1. Information society service providers that store and provide to the public access to large amounts of works or other subject-matter uploaded by their users shall, in cooperation with rightholders, take measures to ensure the functioning of agreements concluded with rightholders for the use of their works or other subject-matter or to prevent the availability on their services of works or other subject-matter identified by rightholders through the cooperation with the service providers. Those measures, such as the use of effective content recognition technologies, shall be appropriate and proportionate. The service providers shall provide rightholders with adequate information on the functioning and the deployment of the measures, as well as, when relevant, adequate reporting on the recognition and use of the works and other subject-matter.
2. Member States shall ensure that the service providers referred to in paragraph 1 put in place complaints and redress mechanisms that are available to users in case of disputes over the application of the measures referred to in paragraph 1.

3. Member States shall facilitate, where appropriate, the cooperation between the information society service providers and rightholders through stakeholder dialogues to define best practices, such as appropriate and proportionate content recognition technologies, taking into account, among others, the nature of the services, the availability of the technologies and their effectiveness in light of technological developments. (Emphasis added.)
These draft provisions provide for long-expected minimum obligations for “false intermediaries”(described in paragraph 1 as “information society service providers that store and provide to the public access to large amounts of works or other subject-matter uploaded by their users” which are far from only providing simple neutral, technical and automatic intermediary services but active de facto users of works and objects of related rights (hereinafter: active UCUs (“uploaded-content users”)). 
The key features of this category are described precisely in Recital (38) of the Draft Directive:

Where information society service providers store and provide access to the public to copyright protected works or other subject-matter uploaded by their users, thereby going beyond the mere provision of physical facilities and performing an act of communication to the public, they are obliged to conclude licensing agreements with rightholders, unless they are eligible for the liability exemption provided in Article 14 of Directive 2000/31/EC of the European Parliament and of the Council.

In respect of Article 14, it is necessary to verify whether the service provider plays an active role, including by optimising the presentation of the uploaded works or subject-matter or promoting them, irrespective of the nature of the means used therefor.

The inclusion of two elements into the text of paragraph 1 of the draft Article would take care of two of the three improvements that seem to be still desirable to express more clearly the intended meaning of the provision in order that it may be truly suitable to determine the minimum obligations of active UCUs and to avoid unnecessary interpretation disputes. The first one is a clear reference to the fact that their activities are “going beyond the mere provision of physical facilities” and, therefore, they are not just intermediaries but they  are “performing an act of communication to the public”. The second such element inevitably follows from this and is clearly stated: “they are obliged to conclude licensing agreements with rightholders”, This is a more unequivocal language than what appears in paragraph 1 about the obligation of UCUs: to “take measures to ensure the functioning of agreements concluded with rightholders.” 
The inclusion of these clarifications in the text of paragraph 1 would serve not only the interests of rightholders but also of those service providers which are not active UCUs even if they “store and provide to the public access to large amounts of works or other subject-matter uploaded by their users” since they are performing such acts as passive rather than active intermediaries. The latter service providers do not fall in the category of “false intermediaries” and are not de facto users; therefore, the obligation of concluding licensing contracts would not apply to them – in contrast with the obligation under the second part of the paragraph to prevent availability of works and other subject matter identified by rightholders. (A third category – platforms (in particular passive platforms) – dealing with only a smaller (rather than large) amount of protected content clearly does not fall under the provisions of Article 13; thus, it may only be referred, at maximum, in a recital)            

The third improvement that, in addition to the transposition of the above-mentioned two clarifications from Recital (37) into paragraph 1, still seems to be desirable is making the provision (as well as the Recital) more precise is a reference not only to the right of communication to the public but also to the right of reproduction, since the paragraph also covers storage of protected contents. 

Probably, there will be strong attacks against the second part of paragraph 1 obligating active UCUs (and it seems, in this respect, also passive “service providers that store and provide to the public access to large amounts of works or other subject-matter uploaded by their users”) “to prevent the availability on their services of works or other subject-matter identified by rightholders through…the use of effective content recognition technologies,”, and to “provide rightholders with adequate information on the functioning and the deployment of the measures, as well as, when relevant, adequate reporting on the recognition and use of the works and other subject-matter”. 
Although this would include monitoring/ filtering obligations for the service providers and a right to information for rightholders – but it would be provided in a duly balanced way and in harmony with the EU law, including the Electronic Commerce Directive and the EU rules on data protection. Under Article 15(1) of the Directive only general monitoring obligations may not be imposed; as Recital (47) also confirms, this does not concern specific obligations such as what is foreseen in Article 13(1) of the Draft Directive. The quite limited right to information provided in the draft provision is a conditio sine qua non of any specifically targeted monitoring/filtering system in favour of rightholders – without which it would be meaningless – and no reasonable doubt might emerge about its proportional nature.   
With all possible room for further improvements, the European Commission do deserve “kudos!’ “bravo!” and “chapeau!” for these brave proposals (brave, considering the big machinery that will be certainly put in function – in fact, it seems to have been already – by certain groups with big political and economic influence who are interested in that the modest “value transfer” should not take place to those who have created the value, and rather be retained by those who just exploit it).       

Conclusions and suggestions: 1. The way in which the liability of service providers (more precisely, the limitation of their liability) was regulated at the end of the last century (in the US in 1998 in the Digital Millennium Copyright Act) and at the beginning of the current century (in particular in the EU in 2000 in the Electronic Commerce Directive) was very generous from the viewpoint of service providers. In the meantime, a number of developments have taken place as a result of which the balance of interests has been even further modified to the detriment of rightholders.

   2. The negative developments from the viewpoint of rightholders have taken place partly due to certain court decisions such as the Scarlet and Netlog judgements of the CJEU in which the Court granted overly strong protection for the “freedom of doing business” of certain intermediaries in contrast with the status of rightholders also where the “business” of intermediaries consisted, to a great extent, in promoting unauthorized use of works and other objects of protection and obtaining in that way income from advertisers.

   3. However, partly as a consequence of certain erroneous court rulings – such as in the Google France and Google judgment of the CJEU which extended the liability rules applicable for mere conduit services to hosting services -- certain intermediaries have also obtained the status of service providers with extremely advantageous liability rules, although their services could hardly be characterized anymore as being merely of a “technical, automatic and passive nature”.

   4. Such “false intermediaries”, in reality, perform active role in making available works and other protected materials jointly with the users of their services in the same communication process. In the absence of adequate solution offered by court practice, legislative intervention seems necessary to re-establish a reasonable balance of interests and due application of the right of making available to the public as a “sub-right” of the overall right of communication to the public. 
   5. A French proposal wasaimed at such legislative intervention suggesting draft amendments of the Information Society Directive to settle this problem. The European Commission has included in Article 13 of the Draft Directive on copyright in the Digital Single Market provisions to achieve the same objective, and Recital (38) includes due clarification that certain uploaded-content users are not just intermediaries but they, in fact, perform acts of communication (making available) to the public, for which they must obtain licenses from the rightholders.  If those draft provisions are adopted – in particular if the clarifications in Recital (38) are also adequately transposed into the text of Article 13 itself – they may offer a long-expected minimum protection vis–a-vis such “false intermediaries” and may contribute to restoring the legal-political balance that recently has been seriously undermined to the detriment of authors and other rightholders.                                             
-.-.-.-.-.-.-.-.-
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