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1. Introductory remarks 

   Under the WIPO Copyright Treaty (WCT), the WIPO Performers and Phonograms Treaty (WPPT) (the so-called „WIPO Internet Treaties”) and the Information Society Directive
, the right of distribution only applies to tangible copies and it may only be exhausted as such. Optimism prevailed among those who commentated that the UsedSoft
 and VOB
 judgements of the Court of Justice of the European Union (CJEU) would not create any major conflicts with the relevant provisions of the Treaties and the Directive from which this follows. The source of optimism was that, in UsedSoft, the CJEU had only introduced online exhaustion of intangible copies for computer programs and, in VOB, the Court only found that the right of lending is applicable for making available of intangible copies of e-books for a limited period of time without any economic or commercial advantage; it recognized that the rights of distribution and rental only apply to tangible copies. Therefore, it was hoped that there would not be attempts at extending the doctrine of exhaustion to online making available of intangible copies (and to the related acts of reproduction) of “mainstream” categories of works. The Allposters
 judgment of the Court seemed suitable to strengthen the optimism that this would not take place.   
   However, there were some others – including myself – who have not shared the optimism because the – not quite persuasive – legal arguments presented in UsedSoft and VOB had the potential to raise the idea of broader application of online exhaustion. And now we are there. In the Tom Kabinet case,
 the District Court of the Hague has submitted the following preliminary questions to the CJEU:   
1. Must Article 4(1) of the Copyright Directive be construed as meaning that “any form of distribution to the public by sale or otherwise” of “the original of their works or copies thereof” as referred to therein includes making available remotely by downloading, for use for an unlimited period, e-books (being digital copies of books protected by copyright) at a price by means of which the copyright holder receives remuneration equivalent to the economic value of the work belonging to him?

2. If question 1 is answered in the affirmative, is the distribution right with regard to the original or copies of the work as referred to in Article 4(2) of the Copyright Directive exhausted in the Union, when the first sale or other transfer of ownership of that material – which includes making available remotely by downloading, for use for an unlimited period, e-books (being digital copies of book protected by copyright) – at a price by means of which the copyright holder receives a remuneration equivalent to the economic value of the work belonging to him, takes place in the Union by the rightholder or with his consent?

3. Is Article 2 of the Copyright Directive to be construed as meaning that a transfer between successive acquirers of the lawfully acquired copy, in respect of which the distribution right has been exhausted, constitutes consent to the acts of reproduction referred to therein, in so far as those acts of reproduction are necessary for the lawful use of that copy and, if so, what conditions apply?

4. Is Article 5 of the Copyright Directive to be construed as meaning that holder may no longer oppose acts of reproduction necessary for a transfer between successive acquirers of the lawfully acquired copy in respect of which the distribution right has been exhausted and, if so, what conditions apply?

   In my view, there has been no justified reason to submit these preliminary questions to the CJEU. It is an acte clair on the basis of the Information Society Directive (and the WIPO Copyright Treaty (WCT) which the Directive implemented), and also an acte éclairé in various judgements of the Court of Justice – not only in Allposters, but even in UsedSoft and VOB – that the answer to the first question is definitely: “must not”.  
   In this paper, first, I briefly review the arguments presented in the decision of the Dutch court in the Tom Kabinet case which served as a basis for the – in my opinion – unnecessary preliminary questions. Second, I present and discuss the relevant norms of the WCT and the Information Society Directive. Third, I analyse the somewhat contradictory judgments of the CJEU – the UsedSoft, Allposters, VOB tryptic – along with the ReDigi decision adopted by a district court in the United States.
 Finally, I outline an alternative solution; namely, applying those provisions for the acts characterised as “distribution” in the way they truly qualify under the international and EU law – that is, acts of online (interactive) making available to the public and related acts of reproduction – and, instead of trying to extend the doctrine of exhaustion, applying certain exceptions or limitations to these rights where it is justified and is in accordance with the three-step test.               
2. Tom Kabinet: using wrong copyright GPS to find actes clairs and actes éclairés
2.1. The Tom Kabinet case 

   Tom Kabinet started an online service in June 2014 on its website www.tomkabinet.nl which was a virtual market place where users could offer and buy second-hand e-books from each other and could offer books for sale in return for payment. The owner of an e-book could upload his copy to the website thus making it available to the public and indicate a price determined by him. Another member of the public who paid the price could then download the e-book from the original owner’s account through Tom Kabinet’s system, which (with a certain deduction for its services) transferred the payment to the original owner of the copy. With this, the copy of the e-book was supposed to disappear from the original owner’s account.

   In the following month, NUV/GAU, the associations of Dutch publishers, brought provisional relief proceedings against Tom Kabinet before the Provisional Relief Judge of the Amsterdam District Court.  The Provisional Relief Judge, with reference to the CJEU’s UsedSoft judgment,  adopted the position that “it cannot be said for certain what the exact scope of the UsedSoft judgment is and whether the significance of this judgment extends to the trade in e-books”. In view of that alleged uncertainty, the Provisional Relief Judge found that, for the time being, copyright infringement was insufficiently plausible; thus, NUV/GAU’s claims were denied.

   NUV/GAU lodged an appeal against this judgment with the Amsterdam Court of Appeal. In its judgment of January 20, 2015, the Court of Appeal upheld the Provisional Relief Judge’s ruling. The Court of Appeal did impose an injunction on Tom Kabinet, but it only restrained it from offering online service for illegally downloaded e-books. No further appeal was lodged against this judgment of the Court of Appeal.

   After the judgment, Tom Kabinet adjusted several times the way in which e-books were offered. As of June 2015, it changed its services, replacing them with “Tom’s Reading Club” [“Toms leesclub”], in the framework of which it no longer acted as an intermediary but as an e-book trader for the members of the “Club”, which, however, did not form a private group; it fully corresponded to the concept of “public”. This was clear in view of how someone could become a member.  Membership of the Reading Club was originally available against payment of 3.99 euros for a month, but members received a 0.99 euro discount on their membership fee for the next month for each book they “donated” to be used through Tom Kabinet. However, since November 18, 2015, there have been no more membership fees; at the same time, the price of an e-book has been increased from 1.75 to 2 euros. It has been a further switch in the system that members now also need “credit” to buy an e-book for 2 euros; credit which may be obtained by donating an e-book or “selling back” a copy “bought” through Tom Kabinet.
 

   The legal arguments of the above-quoted March 28, 2018 judgement of the District Court of the Hague which finalized the preliminary questions were based, to a great extent, on the previous interlocutory judgment of the Court adopted on July 12, 2017.  The interlocutory judgment contained already practically the same questions, but the parties had still the opportunity to make comments and suggest amendments. However, the final judgment left the original text of the questions essentially unchanged. 
  The Court, in its final decision, did not change its findings adopted in the interlocutory judgment concerning the question of whether or not Tom Kabinet had violated the right of online making available to the public. The final decision of March 28, 2018 refers to this in as follows: 

[O]ffering ebooks for downloading in the manner implemented at Tom’s Reading Club does not constitute a communication to the public as laid down in Article 3(1) of the Copyright Directive. Put briefly, because the sale of and thus providing access (by way of a download) to an e-book to a member of Tom’s Reading Club does not meet the requirement of a public and the preceding offer of sale on the website of Tom’s Reading Club does not in itself constitute a communication of the e-book, while it is deemed relevant that, even if that were different, the CJEU found in its UsedSoft judgment (para 52) that the existence of a transfer of ownership changes an act of communication to the public into an act of distribution.

2.2. Acte clair in the opinion of the Dutch court: certain acts of making available to the public are not covered by the right of making available to the public 

   It is analysed and discussed below what the CJEU really found in UsedSoft in respect of the question of applicability of the right of (interactive) online making available to the public. Here it is still sufficient to stress that the Court of Justice’s findings were not the same as in the way the Dutch court has referred to them in the paragraph quoted above, and that the Court of Justice has made it clear (which, in the context of Tom Kabinet is even more decisive) that its findings only applied to computer programs (by virtue of what in the CJEU’s view are as lex specialis rules under the Computer Programs Directive
) and not to other categories of works. In the Court of Justice’s judgement it was not questioned that. for the other categories of works, different – in fact, from the viewpoint of the question of exhaustion, just the opposite – rules are applicable on the basis of the Information Society Directive. 

   As quoted above, the Dutch court adopted the following findings in the interlocutory judgment_: “the sale of and thus providing access (by way of a download) to an e-book to a member of Tom’s Reading Club does not meet the requirement of a public and the preceding offer of sale on the website of Tom’s Reading Club does not in itself constitute a communication of the e-book”. 

   These findings of the Dutch court have been based on misunderstanding of the concept and right of (interactive) making available to the public as provided in Article 3(1) of the Information Society Directive( in accordance with Article 8 of the WCT as a “sub-right” of a broad right of communication to the public, as well as in Article 3(2) of the Directive in accordance with Articles 10 and 14 of the WPPT as a stand-alone right).  As analysed below, the text and the negotiating history of these provisions do not leave room for any doubt – in this sense, there is an acte clair – that the right is applicable as soon as a work is made available to be accessed individually. When  a member of the public accesses it and makes the system transfer it in the form of streaming or downloading, the act may be characterized under national or regional law as communication or distribution, but it is still covered by the provisions on the right of (interactive) making available to the public. This also applies to the rule that the right of (interactive) making available to the public is not exhausted (see in particular Article 3(3) of the Information Society Directive).  
   This is discussed in detail below; here it seems sufficient to quote the relevant resolution of the International Literary and Artistic Association (ALAI) on the rights of making available and communication to the public: 
The “making available” right encompasses all forms of on-demand access, whether or not the access results in a retention copy. Thus, it does not matter whether the member of the public obtains access to the work via a real-time “stream” or via the delivery to her computer or other device of a digital copy that she subsequently “opens” in order to see or hear the work. Moreover, “making available” as set out in WCT article 8 necessarily encompasses not only the actual transmission of a work to members of the public, but especially the offering to the public of the work for individualized streaming or downloading, not merely the receipt of the stream or download…
Like the WCT, the European Information Society Directive 2001/29/EC,… categorizes the right of making available to the public as one component of a more general right of communication to the public. The right to make available is limited to methods of interactive uses, of availability on demand. It applies when the work is accessible for members of the public, irrespective of whether and how often it is actually accessed.
  
   The District Court of the Hague, in its final judgment, dealt again with the concept and right of making available to the public. The relevant part of the judgment refers to the arguments presented by the publishers in this way: 
NUV/GAU applies to this Court to reconsider its … decision that neither Tom Kabinet’s offering an e-book on its website, nor enabling a member of Tom’s Reading Club to download the e-book after payment should be classified as a communication to the public within the meaning of Article 3 of the Copyright Directive
 (in para 5.16 of the interlocutory judgment), because this … decision is based on a legal error. In support of this, NUV/GAU submits, put briefly, first of all that the distinction that the Court makes between two acts (1. offering an e-book for sale and 2. making an e-book available for downloading after payment) is not supported by law. NUV/GAU then submits that the Court wrongly found that the first distinctive act does not constitute a communication because it follows neither from the Copyright Directive nor from the CJEU’s case law that this is the case if protected subject-matter is offered conditionally, eg in return for payment. The object of providing access is sufficient. Regarding the second distinctive act, NUV/GAU submits that the Court wrongly found that this does not constitute a communication to the public due to the absence of a public, given that Tom Kabinet offers the work on a publicly accessible website and therefore to the entire internet public.
  
   The position presented by NUV/GAU corresponded to the provisions of the Directive and the WCT implemented by the Directive. In contrast, the Court had erred and unfortunately it did not use the opportunity to correct the error. It rejected also the argument presented by NUV/GAU that the CJEU, in various judgments had confirmed that, for the application of the right of making available – as a sub-component of a broad right of communication to the public – it is sufficient to make available the work for access. The plaintiff organizations referred to the CJEU judgement in the Brein v Wullems
 and Brein v Ziggo
 cases where the Court did apply the right of making available to the public in the way they pointed out, but they could have also referred to the basic judgment on hyperlinking in Svensson,
 where the CJEU stated in this way that, for the application of the right of making available to the public, it is sufficient what the Dutch court referred to as “offering”:

19. As is apparent from Article 3(1) of Directive 2001/29, for there to be an ‘act of communication’, it is sufficient, in particular, that a work is made available to a public in such a way that the persons forming that public may access it, irrespective of whether they avail themselves of that opportunity (see, by analogy, Case C-306/05 SGAE [2006] ECR I-11519, paragraph 43).
20. It follows that, in circumstances such as those in the case in the main proceedings, the provision of clickable links to protected works must be considered to be ‘making available’ and, therefore, an ‘act of communication’, within the meaning of that provision.
The Dutch court apparently has misunderstood the basic element of the concept of (interactive) making available, according to which the members of the public may access the works made available “from a place and at a time individually chosen”. It is irrelevant that  the works made available through the Tom Kabinet website are downloaded individually; it does not change the fact that the works have been made available to the public interactively.
 
   The District Court of the Hague was right that there was an acte clair in this respect, but from the acte clair – and also acte éclairé (clarified) by the CJEU – a finding diametrically opposed to what the Dutch court has adopted would have followed.    
2.3. Actes clairs and actes éclairés where the Dutch court has not found actes clairs: the right of distribution – and thus also the doctrine of exhaustion of right – is only applicable to tangible copies  
The Dutch court has recognized that the CJEU, in UsedSoft, only found online exhaustion for computer programs in a way that it emphasized the exceptional lex specialis nature thereof and that, in VOB, the Court of Justice also only found the applicability of the lending right to intangible copies of e-books and stated at the same time that the rights of distribution and rental are not applicable to intangible copies (see below). Nevertheless, for some hardly understandable reasons, it still has not found that it is an acte clair that there is no online exhaustion for works (at least not for works other than computer programs). 
First, the Court has expressed the opinion that the Information Society Directive does not make it clear – that is, there is no acte clair on the basis of the Directive – that the right of distribution does not apply to intangible copies. It has done so although it has referred to the relevant provisions of the Directive, inter alia to recitals (28) and (29),  that make clear in an unambiguous way that the right of distribution only applies to tangible copies:: 

(28) Copyright protection under this Directive includes the exclusive right to control distribution of the work incorporated in a tangible article... 

(29) The question of exhaustion does not arise in the case of services and on-line services in particular. This also applies with regard to a material copy of a work or other subject-matter made by a user of such a service with the consent of the rightholder. Therefore, the same applies to rental and lending of the original and copies of works or other subject-matter which are services by nature. Unlike CD-ROM or CD-I, where the intellectual property is incorporated in a material medium, namely an item of goods, every on-line service is in fact an act which should be subject to authorisation where the copyright or related right so provides.
   Having read these recitals, it is hardly understandable why the Court has not recognized that the text of the Directive makes it clear in an unmistakable way that the right of distribution and the doctrine of exhaustion of right are only applicable to tangible copies. However, more importantly, what is stated in the recitals follows from the text of the relevant article of the Directive itself. The right of making available to the public under Article 3(1) and (2) equally applies to both streaming (which is truly of a communication-type act) and downloading (which may be characterized under a national law as distribution, since works and objects of related rights are made available in a way that members of the public may make both temporary and permanent copies). Thus, where Article 3(3) of the Directive provides that exhaustion does not apply to the right of making available to the public, it excludes also the exhaustion of the right when it happens to be characterized under a national law as distribution (characterized in that way but still covered by the provisions of the Directive on the right of (interactive) making available to the public).  
   The Directive has served the implementation of the WCT and the WPPT; thus, it is supposed to be – and is – in accordance with the Treaties. As mentioned above, the Directive has also implemented – and is in accordance with – the agreed statement adopted concerning the provisions of the WCT and the WPPT on the rights of distribution and rental which, in respect of the relevant provisions of the WCT reads as follows:
Agreed statement concerning Articles 6 and 7:  as used in these Articles, the expressions “copies” and “original and copies” being subject to the  right of distribution and the right of rental under the said Articles, refer exclusively to fixed copies that can be put into circulation as tangible objects. 

   The courts would have to take into account this agreed statement for the implementation of the relevant norms of the Directive even if it did not provide it exactly in the same way in substance (but it does). This follows from the principle applied by the CJEU, according to which  the “Community legislation must, so far as possible, be interpreted in a manner that is consistent with international law, in particular where its provisions are intended specifically to give effect to an international agreement concluded by the Community.”
 

However, from this viewpoint, there is no real interpretation issue. It is very rare that the legal situation is as clear as regarding the question of whether or not the right of distribution is applicable to intangible copies. 

The Dutch court’s argument is that these clear provisions of the Directive and the Treaties which the Directive has implemented may be disregarded by the theory of “functional equivalence” of an act of online making available of an intangible copy and the sale of a tangible copy.
 However, this “functional equivalence” theory is badly founded, because, at the adoption of the relevant norms, the aspect of “functional equivalence” was completely taken into account, in the sense that an act of (interactive) making available to the public is “functionally equivalent” to communication to the public if it takes the form of streaming and it is “functionally equivalent” to distribution if it is for downloading.
 That is, “functional equivalence” is not a new or otherwise external aspect which might serve as an argument for revising and/or disregarding the international, community or national norms on the right of (interactive) making available to the public; it has been a basic constituting element of the concept of interactivity since the very beginning when the need for the recognition of such a right emerged.  
At the same time, it is not only an acte clair but also an acte éclairé (clarified) by the CJEU that, in cases not covered by the UsedSoft and VOB judgments (that is not for online “sale” of computer programs and for “e-lending” of books), the right of distribution and, thus, the doctrine of exhaustion of right do not cover intangible copies. This is discussed in detail below concerning those judgments. (At the same time, it may be noted that the legal arguments presented in UsedSoft and VOB, as also discussed below, unfortunately might lead an EU court to adopt those kinds of an erroneous findings as in the decision of the Dutch court.)   
3. The WIPO “Internet Treaties” on the right of distribution and on its (possible) exhaustion: no right of distribution (and, thus, no exhaustion) for intangible copies

   The WIPO “Internet Treaties” – the WCT and the WPPT – include, in substance, the same provision (and an agreed statement added to it)
 on the right of distribution and its possible exhaustion (there are only “mutatis mutandis” differences due to the differing objects of protection covered):
Article 6

Right of Distribution

(1) [Authors of literary and artistic works][Performers][Producers of phonograms]  shall enjoy the exclusive right of authorizing the making available to the public of the original and copies of their [works][performances][phonograms] through sale or other transfer of ownership.

(2) Nothing in this Treaty shall affect the freedom of Contracting Parties to determine the conditions, if any, under which the exhaustion of the right in paragraph (1) applies after the first sale or other transfer of ownership of the original or a copy of the [work][performance][phonogram] with the authorization of the [author][performer][producer of the phonogram].

Agreed statement concerning [Articles 6 and 7]
[Articles 2(e), 8, 9, 12 and 13]
: As used in these Articles, the expressions “copies” and “original and copies” being subject to the  right of distribution and the right of rental under the said Articles, refer exclusively to fixed copies that can be put into circulation as tangible objects.  (Emphasis added.) 
   This agreed statement makes it clear that the right of distribution prescribed in the relevant provisions is only applicable to the distribution of tangible copies (and originals). There is no other possible reading of the text.  This is particularly important from the viewpoint of the questions of “online exhaustion” and online “e-lending”.  

   It is worthwhile noting that the right of distribution provided in the WIPO Treaties does not extend to rental (and lending) of copies and originals since such acts do not involve transfer of ownership (but only temporary transfer of possession). The Treaties provide for separate rental rights concerning the same categories of objects of protection as the TRIPs Agreement; namely for computer programs, audiovisual works and phonograms.
 

   On the basis of the principle of “relative freedom of legal characterization of acts and rights,”
 it is possible for Contracting Parties to characterize rental (and lending) as “distribution”. Where they do so, on the basis of the same principle, they are obligated to exempt rental, in the cases prescribed in the WIPO Treaties, from the exhaustion of the right of “distribution”.   

   As regards the question of “digital exhaustion” in respect of online (interactive) making available to the public of intangible copies, Article 6(2) of the WCT on exhaustion of the right of distribution clearly does not apply. The provision only relates to the right of distribution under paragraph (1) of the same Article which – as clarified in the agreed statement – only covers distribution of tangible copies. The negotiation history of the right of (interactive) making available to the public based on the “umbrella solution”
 reveals that, although the acts of making available to the public as a result of which copies are obtained in the receiving computers may be characterized in a national law as distribution of copies, this does not change the fact that, under the WCT – as well as under the WPPT and the Beijing Treaty on Audiovisual Performances (BTAP) – the protection of the rights of authors and owners of related rights in respect of such acts should be granted in accordance with the provisions of the Treaties on the right of (interactive) making available to the public. This is so because, irrespective of whether a work or object of related rights is made available to the public for downloading or just in the form of streaming in an interactive manner (in a way that members of the public may get access to it from a place and at a time individually chosen by them) for such acts, that right applies.   
   Therefore, it might not be regarded as a “greater protection” if, in a national law, online (interactive) making available of intangible copies were qualified as an act of distribution; it would be simply a specific legal characterization of the restricted acts concerned which, under Article 8 of the WCT (and the corresponding provisions of the WPPT), are covered by the exclusive right of making available to the public. It would be in conflict with the minimum protection prescribed in the Treaties – and with the principle of “relative freedom of legal characterization of acts and rights” (see above) – if such an alleged “greater protection” were coupled with the limitation of the right by wrongly citing Article 6(2) of the WCT on the exhaustion of the right of distribution, a limitation which is only applicable to distribution of tangible copies.    
4. UsedSoft: the CJEU’s attempt at extending the doctrine of exhaustion of rights to online making available of intangible copies of computer programs
4.1. The UsedSoft case

   In the UsedSoft case, the subject matter of the dispute was Oracle’s programs covered by end-user license agreements (EULAs).  The EULAs contained terms forbidding the licensees to transfer the computer programs to third parties. UsedSoft, a company based in Germany, allowed its costumers “reselling”, through its online system, programs covered by the licenses.  
   The CJEU held that the exhaustion of the right of distribution is also applicable to the making available of intangible – digital – copies of computer programs through online transmissions.
 With due respect, the CJEU erred for several reasons because it wanted to produce a legal situation through the application of the doctrine of exhaustion of rights to acts that, under the WCT and the Information Society Directive, qualify as the rights of making available to the public and reproduction, to which this doctrine is not applicable. As discussed below, the same kinds of result could be achieved by qualifying the relevant acts as such and rather providing for appropriate exceptions to them in accordance with the three-step test.       
4.2. Article 6(2) of the WCT and Article 4(2) of the Information Society Directive on exhaustion only apply to tangible copies of works (including computer programs)
   As discussed above, the WCT only allows the limitation of the exclusive right of distribution by exhaustion with the first sale of tangible copies. 
   Paragraph (1) of Article 6 of the Treaty – read together with the agreed statement adopted concerning it – provides for an exclusive right of distribution consisting in making available to the public of tangible copies. Paragraph (2) of the Article allows exhaustion of this right – consequently – in respect of such copies. Under the WIPO “Internet Treaties” – the WCT and the WPPT – as regards online making available to the public of works, phonograms and performances by wire or wireless means (obviously in intangible – digital – form) in such a way that members of the public may access them from place and at a time individual chosen by them (that is interactively), the exclusive right of making available to the public applies. In contrast with the right of distribution of tangible copies, there is no provision allowing the exhaustion of this right. 
   Article of 14 of the WPPT provides for a stand-alone right of (interactive) online making available to the public. In the context of that Treaty, it is evident that this right applies to any act of making available to the public of fixed performances and phonograms irrespective of whether it allows downloading of copies (and, therefore, it may also be characterized under a national law as distribution) or not (in the form of streaming, which may just be characterized as communication to the public). The WPPT contains mutatis mutandis the same provision on the right of distribution – limited to making available of tangible copies – as the WCT in its Article 6 (see Articles 8 and 12 WPPT along with the agreed statement concerning them), which is the only right – and exclusively in regard to such copies – in connection with which the Treaties permit exhaustion with its first exercise.    

   It is clear that even if, according to Article 8 of the WCT, the right of (interactive) making available to the public is not a stand-alone right (but it is provided as an element – a “sub-right” – of a broad right of communication to the public), its coverage is the same as under the two WPPT articles,– in the sense that it extends to making available of works for any interactive online transmission irrespective of whether it only allows watching, seeing, listening to, studying works online, etc, or it also makes it possible to download the works and make digital copies. This follows from the text and context of Article 8 of the WCT.
 However, if any shade of doubt might emerge in this respect, the “preparatory work” of the WCT (along with the “preparatory work” of the WPPT) dissolves it definitely.
  

   The essence of the “umbrella solution” – on which the provisions of the WIPO “Internet Treaties” on the right of (interactive) making available to the public are based – consisted in the application of the principle of “relative freedom of legal characterization of acts and rights”.  Under this principle, as mentioned above, it is possible to characterize an act covered by a right under a national law in a way different from how it is characterized in a treaty but only as long as the minimum level of protection prescribed by the treaty for the given right is guaranteed. The minimum level of protection is determined by the scope of acts covered, by the nature of the right (whether it is an exclusive right or a mere right to remuneration) and by the possible exceptions to and limitations of the right. Exhaustion of a right is a kind of limitation of the right. This limitation  may only be applied under the WCT to the right of distribution, which only covers making available to the public of tangible copies; it is not applicable to other rights; thus, inter alia, not to the right of communication to the public and the right of (interactive) making available to the public. 
   It follows from the analysis above that it is in accordance with the obligations under the WIPO Internet Treaties to characterize, in a national law, the acts of (interactive) making available both as communication to the public and as distribution. However, the freedom of different characterization under national laws is limited in the sense that it cannot be used – in fact, rather misused – for decreasing the level of protection below what is prescribed in the Treaties. That is, where, for example, in the case of the rights of performers and producers of phonograms, the acts of making available to the public are characterized as communication to the public, it does not make it permissible only to apply the right to a single equitable remuneration provided in Article 15 of the WPPT just because the acts of (interactive) making available to the public are characterized under a national law as communication to the public.  Equally, if certain acts of (interactive) making available to the public of works are characterized as distribution, this does not allow the application of the provisions on exhaustion of the right of distribution – the concept and scope of which is limited to making available of tangible copies – under Article 6(2) of the WCT just because what under the Treaty is an act of (interactive) making available to the public is characterized under a national law as distribution. 
   It should be kept in mind that the provisions of the WCT are applicable to all categories of works and, therefore, also to computer programs. This is confirmed by Article 4 of the Treaty under which computer programs are protected as literary works within the meaning of Article 2 of the Berne Convention. In the second sentence of the Article, it is added that this is the case “whatever may be the mode or form of their expressions”. However, this second sentence does not truly offer further clarification in addition to the reference, in the first sentence, to Article 2 of the Convention. This is so because Article 2(1) of the Convention contains exactly the same phrase – just in singular – concerning any literary and artistic work (“whatever may be the mode or form of its expression”); thus, it applies in the same way also to computer programs. (In contrast, some clarification may be found in Article 10(1) of the TRIPs Agreement to which the agreed statement concerning Article 4 of the WCT refers; it makes it clear that ”any mode or form” also means source code and object code formats.)           
   This confirms that, under the WCT, in the case of computer programs – as any other works, in particular literary works – Article 6(2) of the Treaty on the exhaustion of the right of distribution only applies in case of making available to the public of tangible copies. As regards making available of computer programs in intangible form through interactive transmissions, the right of making available to the public applies (as provided within the broad right of communication to the public) under Article 8 of the Treaty. In respect of this right, the WCT does not allow any exhaustion, irrespective of whether an act of such making available is characterized under a national law as distribution (because copies are made after interactive transmission), communication to the public, or just making available to the public.      
   One of the main purposes – if not the main one – of the Information Society Directive has been the implementation of the WCT and the WPPT.  This is made clear in Recital (15) of the Directive.
  And, in the Directive, the Treaties have been duly implemented. This means, inter alia, that (i) the right of interactive making available has been introduced in Article 3(1) and (2) of the Directive in accordance with Article 8 of the WCT and the corresponding provision of the WPPT; (ii) the right of distribution has been provided in accordance with Article 6 of the WCT and Articles 8 and 12 of the WPPT; and (iii) it is made clear – in Article 3(3) of the Directive – that the right of making available to the public is not exhausted.  

   As discussed above, under the WCT and the WPPT, the right of distribution only covers making available to the public of tangible copies and the possibility of providing for exhaustion of rights only applies to such acts. In close connection with this, the acts of online making available to the public of works in intangible form allowing the downloading of copies (irrespective of whether or not it is characterized under a national law as distribution) is covered by the right of making available to the public (in the case of the WCT as part of a broad right “communication to the public”, while in the case of the WPPT and the BTAP as a stand-alone right), and this right is not exhausted under Article 3(3) of the Directive. There is nothing in the Information Society Directive which would contradict the provisions of the Treaties; there is no obstacle to interpret it in accordance with the treaty provisions. As regards the question of exhaustion of rights, Article 3(3) makes this abundantly clear. However, if somehow still any doubt might emerge about this, Recital (29) quoted above would fully dissolve it. It reads as follows:   
The question of exhaustion does not arise in the case of services and on-line services in particular. This also applies with regard to a material copy of a work or other subject-matter made by a user of such a service with the consent of the rightholder… Unlike CD-ROM or CD-I, where the intellectual property is incorporated in a material medium, namely an item of goods, every on-line service is in fact an act which should be subject to authorisation where the copyright or related right so provides. (Emphasis added.)  

   Equally, there is no provision in the Directive which might suggest that the term “works” is used in a way different from the meaning of “literary and artistic works” under the WCT and, in particular that it might not mean computer programs as any other categories of works. All the provisions of the Directive mentioned above – in harmony with the WCT – also apply to computer programs.  

   It follows from this that any act of online making available of intangible copies of computer programs (irrespective of whether it is characterized under national law as “communication to the public”, distribution or just making available to the public) is covered by the exclusive right of making available to the public and as such, under Article 3(3) of the Directive – in accordance with the above-mentioned provisions of the WCT – is not exhausted with any first or subsequent such act.         
4.3. There are no provisions in the Computer Programs Directive that could not be interpreted in accordance with the Information Society Directive               
4.3.1. Introductory remarks 
   The CJEU has tried to defend its ruling on the digital exhaustion of right by arguing that it has been based on certain specific provisions of the Computer Programs Directive that must be applied as lex specialis in contrast with the provisions of the Information Society Directive as lex generalis.   

   It would be in conflict with the declared objective of the Information Society Directive to implement the WCT if it allowed the application of specific norms of the Computer Programs Directive contradicting the provisions the adoption of which has been necessary to implement the WCT, unless the specific norms were mirrored in corresponding provisions in the Treaty.  However, there are no such specific provisions in the Treaty; the relevant norms – concerning the right of interactive making available, the right of distribution, and the possibility of providing for its exhaustion – apply exactly in the same way to computer programs (which, under Article 4 of the Treaty must be protected as literary works) as to any other literary and artistic works. 

   It would seem appropriate to suppose that the EU legislators – the Parliament and the Council –have adopted the Information Society Directive in order to fulfill the obligations under the WCT but that they explicitly maintained the applicability of certain provisions of previously adopted directives that are in conflict with the Treaty. However, if we compare the two Directives, it becomes clear that the EU legislators have not done so. 

   There are no specific norms in the Computer Programs Directive which could have justified its application as lex specialis in contrast with the Information Society Directive in respect of the question of exhaustion of rights. What happened in UsedSoft was that the CJEU, in a way, “retrospectively” amended the Computer Programs Directive by reading specific rules into it, which, in fact, were not part of that Directive. Then the Court referred to those new rules as lex specialis.
   Let us review the CJEU’s arguments about the alleged lex specialis provisions of the Computer Programs Directive in order to prove it has happened in this way.    

4.3.2. Article 4(2) of the Information Society Directive uses the expression “sale… of copies” exactly in the same way and in the same context as Article 4(2)  of the Computer Programs Directive; there is no lex specialis norm 
   In UsedSoft, the CJEU has stated that Article 4(2) of the Computer Programs Directive refers – without further specification – to “sale … of a copy of a program”, and „thus makes no distinction according to the tangible or intangible form of the copy in question.” This is considered by the Court as lex specialis justifying the exhaustion of acts of making copies of computer programs available through online transmissions.

   However, the lex generalis provision of Article 4(2) of the Information Society Directive contains exactly the same language „sale of copies of the work” (where „work” means any work, including any computer program). There is no difference whatsoever between the two Directives in this respect. As discussed above, it is possible to characterize in a national law making available copies through transmissions as distribution through sale  (although, under Article 8 of the WCT and Article 3(1) of Information Society Directive, it still qualifies as (interactive) making available to the public). This, however, does not change the fact that, for the reasons discussed above, exhaustion only applies to tangible objects first „sold” and it has nothing to do with the making available of a copy other than that original copy through online transmission. 

4.3.3. Referring to the expression “in any form” in Article 1(2) of the Computer Programs Directive as lex specialis is also unjustified
   The CJEU refers to Article 1(2) of the Computer Programs Directive, which states that „[p]rotection in accordance with this Directive shall apply to the expression in any form of a computer program” and to Recital 7 of the Directive, which specifies that „computer programs” „include programs in any form, including those which are incorporated into hardware”. After this, the Court makes this statement: „Those provisions thus make abundantly clear the intention of the European Union legislature to assimilate, for the purposes of the protection laid down by Directive 2009/24, tangible and intangible copies of computer programs.”

   Five comments should be added to this. 
   First of all, the Court is obviously right when it states that, in view of the above-mentioned provision and recital of the Computer Programs Directive, the intention of the EU legislature is abundantly clear to cover both tangible and intangible copies of computer programs. From this, however, it does not follow that the applicability of the right of distribution would not depend on whether tangible or intangible copies are concerned.  

   Second, there is no difference in this respect between the two Directives. According to the Court, the provision in Article 1(2) of the Computer Programs Directive by virtue of which the protection under the Directive applies to computer programs „in any form” is lex specialis in contrast with the Information Society Directive. However, it would be difficult to imagine any aspect of copyright that would be of a more lex generalis nature than this, because Article 2(1) of the Berne Convention provides in respect of any literary and artistic works that they are protected “whatever may be the mode of form” of their expression. 

   Third, the CJEU seems to imply that the lex specialis nature of the Computer Programs Directive, from the viewpoint of exhaustion of rights, exists for the following reasons. “Any form” means both tangible and intangible copies of programs. At the time of the adoption of that Directive (originally on May 14, 1991), there were still no provisions on the right of (interactive) making available to the public; neither any provisions clarifying that the right of distribution, along with its possible exhaustion, only applies to tangible copies.  Therefore, if at that time, there had been a system like UsedSoft, in principle, it might have been possible to interpret the provisions of the Directive on exhaustion of the right of distribution with the first sale of copies in a way that they also would apply to online sales. However, such a system and this kind of situation did not exist at that time; the issue did not emerge and the legislators consequently did not have to consider what kind of regulation would be appropriate (it goes without saying that the courts did not address the still non-existing issue either).  When the question of digital exhaustion did emerge, both the international and EU legislators excluded such exhaustion; they reduced exhaustion to the first sale or other first transfer of tangible copies of works (including computer programs). The CJEU in UsedSoft had to deal with the question of digital exhaustion when these new norms were in force already. Therefore, there was no reason not to apply the new norms, which equally cover computer programs “in any form”, and to try to imagine instead how it could have been settled, if such a question had emerged in 1991 (as it obviously did not).   
   Fourth, the CJEU has introduced two diametrically opposing interpretations of the same acts depending on whether they concern works in general (under the WCT and the Information Society Directive, also computer programs) or computer programs. The Court had recognized this contradiction, but tried to defend it in the following way: 

It is true that the concepts used in Directives 2001/29 and 2009/24 must in principle have the same meaning. However, even supposing that Article 4(2) of Directive 2001/29, interpreted in the light of recitals 28 and 29 in its preamble and in the light of the [WIPO Copyright                                                                                                                          Treaty], which Directive 2001/29 aims to implement,… indicated that, for the works covered by that directive, the exhaustion of the distribution right concerned only tangible objects, that would not be capable of affecting the interpretation of Article 4(2) of Directive 2009/24, having regard to the different intention expressed by the European Union legislature in the specific context of that directive.
 (Emphasis added.)
   One may have the impression that there may be a word-processing error in the second sentence quoted above. This is so since the CJEU probably did not want to claim that it may only be supposed what is mentioned there; namely that it may only be supposed that Article 4(2) indicates that the exhaustion of the distribution right concerns only tangible objects. The provisions of the Directive do not leave any doubt whatsoever that the right of interactive making available to the public is not exhausted, irrespective of whether the act of making available to the public consists in interactive streaming of works (and, thus, it may be characterized in a national law as communication to the public) or in interactive transmission of works with the possibility of downloading (and, thus, it may be characterized in a national law as distribution of copies).  However, it is even more surprising that the Court, after having admitted the fact of contradictory interpretations, tries to justify it by “the different intention expressed by the European Union legislature in the specific context of that directive.” 
   I have read the Computer Programs Directive extremely thoroughly, but I have not found any article or recital where such “different intention” would have been expressed. There is nowhere any expression whatsoever of “different intention”: (i) under the Computer Programs Directive (although not expressly stated) both tangible and intangible copies may be recognized as copies, but this is also the case under the WCT (where an agreed statement concerning Article 1(4) expressly states that reproduction also means electronic reproduction of works (and “reproduction” is just a synonym of “making a copy”)) as well as under the Information Society Directive (where Article 2 expressly provides so); (ii) under the Computer Programs Directive, computer programs are protected “in any form” but, under the international treaties – the Berne Convention, the TRIPs Agreement and the WCT – also any works, including computer programs, are protected in any form; (iii) online making available of intangible copies for downloading may be characterized as “sale” and as distribution of copies under a national law, but the Diplomatic Conference itself has adopted Article 8 of the WCT reflecting a clearly stated understanding that such national characterization is allowed.
 

   The intentions that international and EU legislatures truly and clearly expressed are these: (i) computer programs must be protected as any other works, in particular as literary works; (ii) the right of distribution – along with its possible exhaustion – only concerns tangible copies as objects, while online transmissions of works resulting in intangible copies are covered by the right of making available to the public; (iii) one of the main objectives of the Information Society Directive is the implementation of the WCT (along with the WPPT) – the provisions of which apply to computer programs in the same way as to any other works; and (iv) therefore, the provisions of previously adopted directives only remain intact if the Information Society Directive – in fulfilling its declared objective – does not provides otherwise in order to implement the provisions of the WCT and the WPPT.

    It is necessary to comment on the above-mentioned claim of the Court of Justice that the European Union legislature expressed the alleged “different intention” in the “specific context” of the Computer Programs Directive.  It is not clear what the Court considered as a “specific context”. One thing is, however, sure; namely, that there was no context whatsoever in 1991 yet where a UsedSoft-type system – and with it the alleged possibility of transferring a copy with its simultaneous deletion – would have existed.  Consequently, the EU legislation not only did not express any “different intention” concerning the question of digital exhaustion, but it did not even deal with that question at that time, because it had not emerged yet (and when it emerged, it was settled in the Information Society Directive in the way as discussed above).
 
   In another aspect, there was a context that was duly considered both in 1996 and 2001, namely that digital online making available to the public – like in the case of UsedSoft – was and would be possible, and in full recognition thereof, both the WIPO Diplomatic Conference and the EU legislature made it clear that such making available of works is to be covered by the right of (interactive) making available to the public, to which the doctrine of exhaustion of right is not applicable. In 2012 when the BTAP was adopted, the international community – in spite of the new technological and business method developments – did confirm the WCT-WPPT approach (also applied in the Information Society Directive). The same agreed statement has been adopted, which excludes the applicability of the rights of distribution and rental – and consequently also of the exhaustion of right – to acts resulting in intangible copies.
                  

   Fifth, the Court intends to use as a weighty argument in favor online exhaustion of computer programs the proposition that making available programs in intangible form for downloading through online interactive transmissions is a “functional equivalent” of distribution of copies through sale. It may truly be characterized in that way, but it is not an argument to regard this as a lex specialis aspect of the Computer Programs Directive. Exactly the same may be said about such making available, in intangible form, of any other categories of works, to which (including computer programs) no exhaustion applies.                                         
4.4. As a result of online transmission of computer programs, the right of reproduction is also involved, which is not exhausted               
4.4.1. The storage of a protected work (including a computer program) in an electronic medium constitutes an act of reproduction 
   The agreed statement concerning Article 1(4) of the WCT provides as follows:

The reproduction right, as set out in Article 9 of the Berne Convention, and the exceptions permitted thereunder, fully apply in the digital environment, in particular to the use of works in digital form.  It is understood that the storage of a protected work in digital form in an electronic medium constitutes a reproduction within the meaning of Article 9 of the Berne Convention. (Emphasis added.) 

   Article 2 of the Information Society Directive is in accordance with this: 

Member States shall provide for the exclusive right to authorise or prohibit direct or indirect, temporary or permanent reproduction by any means and in any form, in whole or in part:
(a) for authors, of their works;...
   As discussed above, these provisions apply to all categories of works, including computer programs. 
4.4.2. New copy, which is not “that copy”
   In view of the above-quoted provisions of the WCT and the Information Society Directive, it is clear that a UsedSoft customer makes a new copy. It is an act covered by the right of reproduction of the owner of copyright in the computer program concerned. The owner of copyright does not authorize such reproduction; just to the contrary, through an EULA, he explicitly forbids it. The theory that the UsedSoft customer is authorized to make a new copy as a “lawful acquirer” of the program by virtue of the alleged lex specialis provision of Article 4(2) of the Computer Programs Directive cannot stand a closer scrutiny; not only due to the reasons discussed above (namely, that there is no such lex specialis provision), but also for the unambiguous criterion of exhaustion of the right of distribution under that provision of the Directive, according to which it only applies to “that copy” which has been lawfully acquired. The new copy made by the UsedSoft customer is not “that copy”.  This is not a matter of question that might depend on legal interpretation; it is a stubborn fact of reality.                            
4.5. The Computer Programs Directive contains lex specialis elements, but they do not concern the issues covered in UsedSoft 
   There are really specific norms in the Computer Program Directive that fall in the category of lex specialis and the application of which remains intact under Article 1(2) (and recital (20)) of the Information Society Directive, because the latter Directive does not provide otherwise. The most important such lex specialis provisions are those on specific exceptions to the rights in computer programs. It is sufficient to refer to the complex rules in Article 6 allowing decompilation of programs. However, there is no lex specialis element that would justify the exhaustion of the rights of reproduction and making available to the public in case of making copies through online transmissions, irrespective of whether or not what actually takes place may be characterized in a national law as distribution. 

 4.6. UsedSoft considered from a de lege ferenda viewpoint
   It is already not a de lege lata but a typical de lege ferenda argument that exhaustion might be justified since the original copy is supposed to be deleted and, thus, only one copy remains at the end. It is said that such making of another copy through transmission may have the same effect as transfer of a copy. 
   There are legal-political problems with this de lege ferenda argument; but the justified doubts about the allegation that “only one copy remains” seems to be an even bigger practical problem. Oracle has pointed out that it cannot be safely controlled that, when a copy is included into the UsedSoft system by the original owner of the program, there is no other copy available already on an external device. The CJEU has tried to characterize this basic problem as unimportant by pointing out that, after all, it is also difficult to make sure in other cases that no infringing copies are made.
 This statement shows that the Court  apparently has not recognized how big difference there is is between infringements forbidden but not always controllable, on the one hand, and, on the other hand, a legal construction creating easy possibility – and also an excuse – for infringements undermining the chance for normal exploitation of works. It is the same as alleging that essentially there is no difference, from the viewpoint of the hens, between two cases: on the one hand, the case where the fox has to go get them in the henhouse and, on the other hand, the case where they are delivered in the foxhole with the inscription in their necks “please, remember you have promised not to eat them”.

   However, let us presume that the problem of easy circumvention of the UsedSoft-type systems might be solved in the future and that it might truly be fully guaranteed that the original copy of a program is deleted when a new copy is made somewhere else. As discussed below, in the cases covered by UsedSoft and VOB, similar results might be achieved as what the CJEU intended to achieve if it were recognized that the rights of making available to the public and reproduction are applicable to the acts concerned, but certain exceptions or limitations were applied where justified in accordance with the three-step test. 

4.7. Message for Tom Kabinet 
   In UsedSoft, the CJEU has made it clear that its findings on digital online exhaustion is only applicable to computer programs due to the lex specialis provisions of the Computer Programs Directive it believed to be applicable. The Court of Justice has not questioned in any way that to categories of works other than computer programs the general provisions of the Information Society Directive apply (in accordance with the WCT and the WPPT, which it has implemented). Those provisions exclude the application of the right of distribution to acts resulting in intangible copies; no exhaustion is applicable to the acts of interactive making available of works with the possibility of downloading, even if it may also be characterized in a national law as distribution, since even in that case they still are covered by the right of making available to the public. 

   Books – including e-books – are not computer programs. Thus, nothing follows from UsedSoft for online making available of such works that would justify the idea of extending the (in itself, problematic) online exhaustion of computer programs to books.               

5. ReDigi: no online exhaustion for intangible copies  
5.1. The ReDigi case 

   ReDigi.com was a kind of online music store established in a way similar to the UsedSoft system. It was advertised as „the world’s first and only marketplace for digital used music." The “marketplace” allowed users to store their recordings in online lockers and "sell" them through the "Cloud." If its customers wished to "sell" a "used" digital recording through the system, they had to download ReDigi's software. The software made it possible for customers to designate the recordings legally purchased from iTunes Store or ReDigi that they wished to sell from their devices. In such a case, ReDigi removed the eligible recordings from the seller's device and stored them in its “cloud” for "sale." Buyers were able to view a list of recordings that were for sale, and to purchase and download them.

   Capitol Records filed a lawsuit against ReDigi. In its complaint, Capitol Records claimed that ReDigi was liable for several violations, including direct infringement, contributory and vicarious liability, and inducement of copyright infringement; it engaged in unauthorized reproduction, distribution, and public performances of the plaintiff’s works and assisted users in making unauthorized copies and sales. In response, ReDigi has claimed fair use and the first sale doctrine as a defense; it contended that its system, which removed the digital copy from its prior owner's access, so that only one person "owned" the digital copy at any time, should enjoy the same exemption from copyright liability as do tangible used books and records. 

   Judge Sullivan at the District Court of the Southern District of New York found in favor of the plaintiff – and rightly enough.  He adopted an order granting Capitol Records "motion for summary judgment on its claims for ReDigi's direct, contributory, and vicarious infringement of its reproduction rights".
 

   The District Court has done what, in my view (based on the fundamental constitutional principle of “separation of power”), the CJEU should have done in respect of „online exhaustion”. The District Court has applied the law in its existing de lege lata form and has not volunteered to take over the Congress’ legislative role on the basis of some de lege ferenda ideas clearly not reflected in the law adopted by the legislature.   

   The District Court held that, even if it is supposed that the transfer of a copy of a work over the Internet does not produce extra retention copies – so that there is only one copy of the work before and after the transfer – it nonetheless infringes the copyright owner’s exclusive reproduction right. Reproduction takes place when a work is fixed in a new material object, and the fact that the file is transferred from one material object to another means a reproduction occurred. In finding that the reproduction right was implicated, the Court rejected the application of the first sale doctrine and declined to find that the use was “fair”. Since the copies that ReDigi distributed were unauthorized, the Court held that ReDigi had violated both the reproduction and the distribution rights.

   The Court stressed that the first sale doctrine applies only to the owner of a “particular” copy and is limited to the sale or other transfer of material items. Because the communication of a digital file (as opposed to a material object, such as a CD, in which the file is fixed) necessarily results in the creation of a new material instantiation (in the recipient’s hard drive), the recipient does not obtain possession of “that copy”.  New copies of works fall outside the scope of the first sale doctrine.

   In the Court’s order it was pointed out that “it is the creation of a new material object and not an additional material object that defines the reproduction right”
 and the Court rejected ReDigi’s argument that the contrary reading of section 109(a) of the Copyright Act on the first sale doctrine would exclude digital copies of works from the meaning of the statute:
Section 109(a) still protects a lawful owner’s sale of her “particular” phonorecord, be it a computer hard disk, iPod, or other memory device onto which the file was originally downloaded. While this limitation clearly presents obstacles to resale that are different from, and perhaps even more onerous than those involved in the resale of CDs and cassettes, the limitation is hardly absurd – the first sale doctrine was enacted in a world where the ease and speed of data transfer could not have been imagined. There are many reasons… for why such physical limitations may be desirable.
 (Emphasis added.)
5.2. Rejection of the fair use claim

  As mentioned above, Justice Sullivan also rejected ReDigi’s claim that its activity was allowed as fair use. The order has stated as follows:

On the record before it, the Court has little difficulty concluding that ReDigi’s reproduction and distribution of Capitol’s copyrighted works falls well outside the fair use defense. ReDigi obliquely argues that uploading to and downloading from the Cloud Locker for storage and personal use are protected fair use… Significantly, Capitol does not contest that claim… Instead, Capitol asserts only that uploading to and downloading from the Cloud Locker incident to sale fall outside the ambit of fair use. The Court agrees. See Arista Records, LLC v Doe 3, 604 F.3d 110, 124 (2d Cir. 2010) (rejecting application of fair use to user uploads and downloads on P2P file-sharing networks).
 (Emphasis added.) 

The Court had analyzed the four factors of fair use listed in section 107 of the Copyright Act and found that “[e]ach of the statutory factors counsels against a finding of fair use.”
 It is particularly worthwile quoting the Court’s findings concerning the fourth factor:
ReDigi’s sales are likely to undercut the “market for or value of the copyrighted work” and, accordingly, the fourth factor cuts against a finding of fair use. Cf Arista Records, LLC v Doe 3, 604 F.3d at 124 (rejecting application of fair use to P2P file sharing, in part, because “the likely detrimental effect of file-sharing on the value of copyrighted compositions is well documented.” (citing Metro-Goldwyn-Mayer Studios Inc v Grokster, Ltd, 545 U.S. 913, 923 (2005)). The product sold in ReDigi’s secondary market is indistinguishable from that sold in the legitimate primary market save for its lower price. The clear inference is that ReDigi will divert buyers away from that primary market. ReDigi incredibly argues that Capitol is preempted from making a market-based argument because Capitol itself condones downloading of its works on iTunes. (ReDigi Mem 18.) Of course, Capitol, as copyright owner, does not forfeit its right to claim copyright infringement merely because it permits certain uses of its works. This argument, too, is therefore unavailing.
 
In sum, ReDigi facilitates and profits from the sale of copyrighted commercial recordings, transferred in their entirety, with a likely detrimental impact on the primary market for these goods. Accordingly, the Court concludes that the fair use defense does not permit ReDigi’s users to upload and download files to and from the Cloud Locker incident to sale.
  (Emphasis added.)
5.3. Findings in ReDigi with relevance for the application of the tree-step test 
   The Court’s findings concerning the fourth factor seems to be a paraphrase of a statement according to which ReDigi’s unauthorized distribution (sales) of digital copies conflicted with a normal exploitation of the recordings and thus also unreasonably prejudiced the legitimate interests of the owners of rights –    

   Therefore, it is justified to ask the question of whether or not the exhaustion of rights is also controlled by the three-step test as provided in Article 9(2) of the Berne Convention, Article 13 of the TRIPs Agreement and Article 10 of the WCT (under which, if there is such a conflict and/or prejudice, no exception or limitation may be applied).  

   A further reason for considering this question is a reason to which Judge Sullivan has also referred in the order. It was the reason for which the US Copyright Office in its report on the Digital Millennium Copyright Act rejected extension of the first sale doctrine; namely that the justifications for the first sale doctrine in the physical world could not be imported into the online environment. The USCO pointed out that “the impact of the [first sale] doctrine on copyright owners [is] limited in the off-line world by a number of factors, including geography and the gradual degradation of books and analog works.”

  The ReDigi order has quoted the USCO report as follows:  

[P]hysical copies of works degrade with time and use, making used copies less desirable than new ones. Digital information does not degrade, and can be reproduced perfectly on a recipient’s computer. The “used” copy is just as desirable as (in fact, is indistinguishable from) a new copy of the same work. Time, space, effort and cost no longer act as barriers to the movement of copies, since digital copies can be transmitted nearly instantaneously anywhere in the world with minimal effort and negligible cost. The need to transport physical copies of works, which acts as a natural brake on the effect of resales on the copyright owner’s market, no longer exists in the realm of digital transmissions. The ability of such “used” copies to compete for market share with new copies is thus far greater in the digital world.”
 (Emphasis added.)

   Since there is hardly any doubt about a conflict with a normal exploitation of works and  also about unreasonable prejudice to the legitimate interests of the owners of rights, the only question concerning the applicability of the three-step test for the exhaustion of rights is whether an exception to or limitation of rights is involved.
 5.4. The exhaustion of rights may be regarded as a limitation of rights, thus justifying the application of the three-step test

   Exhaustion of rights is certainly not an exception to the rights concerned. However, according to the meaning of the word (and, under Article 31(1) of the Vienna Convention on the Law of Treaties, this is decisive for the interpretation of a treaty provision
) it may be regarded as limitation of rights. Such an interpretation is strengthened by those provisions of the "Internet Treaties" (Article 6(2) of the WCT, Articles 8(2) and 12(2) of the WPPT and Article 8(2) of the BTAP), which make it clear that exhaustion is not an indispensable constitutive element of the concept of the right of distribution; the Contracting Parties may provide for exhaustion on the basis of the same kind of language as is used in provisions on exceptions and limitations. Let us take the text of Article 6(2) of the WCT:

Nothing in this Treaty shall affect the freedom of Contracting Parties to determine the conditions, if any, under which the exhaustion of the right in paragraph (1) applies after the first sale or other transfer of ownership of the original or the copy of the work with the authorization of the author. (Emphasis added.)
   In the text quoted above, emphasis is added to the term "determine the conditions", which is the same as in Article 11bis(2) of the Berne Convention allowing limitations of the right of broadcasting (and the rights concerning related acts). Emphasis is also added to the words "if any" underlining that, in principle, a Contracting Party may choose not to provide for exhaustion of the right.

   Therefore, it seems to be justified to apply the three-step test to the exhaustion of rights as a limitation. And ReDigi offers sufficient reasons for a finding that unauthorized „online distribution” (through reproduction through transmissions) may get in conflict with the three-step test.
 
   There is still one more issue to consider in this respect. Article 6(2) of the WCT reads as follows: 
Nothing in this Treaty shall affect the freedom of Contracting Parties to determine the conditions, if any, under which the exhaustion of the right in paragraph (1) applies after the first sale or other transfer of ownership of the original or a [tangible!] copy of the work with the authorization of the author.
   The phrase “Nothing in this Treaty shall affect… the freedom” might, in principle, be interpreted as meaning that even Article 10 of the WCT on the three-step test does not affect the freedom to provide for exhaustion of the right of distribution. However, such an interpretation would be poorly founded. 
   The question may emerge what should happen where the legislators of a Contracting Party find that the application of the principle of exhaustion to a given category of works in a given case would conflict with a normal exploitation of works. Are they supposed to provide for exhaustion in such a case? The words “if any” make it clear that they are not obligated to. Would it be meaningful and in accordance with the objective and spirit of the Treaty – would it correspond to the principle of balancing of interests – if, although it were found that exhaustion would conflict with a normal exploitation of works or would otherwise unreasonably prejudice the legitimate interests of rightholders, it still would be applied. It would hardly be reasonable to answer these questions affirmatively. 

   Nevertheless, this interpretation issue of Article 6 of the WCT – since its provisions only apply to making available to the public of tangible copies – does not seem to be of a real significance (from the viewpoint of the question of “digital exhaustion”, it is irrelevant). Therefore, after all, the interpretation of “[n]othing.. shall affect” from the viewpoint of the applicability of the three-step test is quite an artificial problem.

   However, even if it were supposed – without accepting it – that Article 6(2) of the WCT is applicable to „online distribution,” the „Nothing in this Treaty” clause would not mean that making new copies in the course of uploading a work on a website to make it available to the public and downloading it would not be subject to the three-step test under Article 9(2) of the Berne Convention (and as a matter of redundancy also under Article 10(2) of the WCT). This would follow both from the non-derogation provision of Article 1(2) of the WCT and from Article 20 of the Berne Convention to be complied with under Article 1(4) of the Treaty). 

   Thus, it may be a well-founded interpretation that the three-step test is also applicable to limitations of rights through exhaustion. It follows from this that it is justified to consider that massive unauthorized online “resale” (“distribution” through reproduction through transmissions) of copies of works is in conflict with the test.
5.5. Message for Tom Kabinet
  ReDigi is not part of the EU case law. However, it has drawn attention – in particular through a study published by the US Copyright Office – to certain aspects of the question of “digital exhaustion”, which are also fully relevant in Europe. Namely, that in the case of online “reselling” in digital form, it is not sufficient to take into account the most obvious difference between tangible and intangible copies – that the quality of digital copies, contrary to analog copies, does not degrade – but the following aspects are at least as important, and from the viewpoint of the chance for exploiting rights seem to be even more important.

Time, space, effort and cost no longer act as barriers to the movement of copies, since digital copies can be transmitted nearly instantaneously anywhere in the world with minimal effort and negligible cost. The need to transport physical copies of works, which acts as a natural brake on the effect of resales on the copyright owner’s market, no longer exists in the realm of digital transmissions. The ability of such “used” copies to compete for market share with new copies is thus far greater in the digital world.
 (Emphasis added.)        
  These aspects are very much relevant in the case of the business model applied by Tom Kabinet. It is built on quick subsequent reuse of a number of copies, the accelerated nature of which is specifically increased through the system of “donation” and “selling back” to Tom Kabinet of digital copies that were immediately made available through the website. The potential of getting into conflict with the normal exploitation of the works concerned is hardly questionable. 

6. Allposters – unmistakable acte éclairé by the CJEU: the right of distribution (at least for works other than computer programs) does not extend to intangible copies
6.1. The Allposters case

   The case related to the offline context and to tangible copies, but it included an aspect similar to digital “used-copy” systems (or, at least, what the operators of such systems allege to exist). It consisted in the aspect that the original copies of the works were destroyed and new copies were made at the same time (in an altered form). 

6.2. Findings of the CJEU 

   The Court of Justice referred both to recital (28) and Article 4(2) of the Information Society Directive as well as to Article 6 of the WCT along with the agreed statement concerning Articles 6 and 7 of the Treaty – all of them making it clear that, under the Treaty and the Directive implementing it, the right of distribution and exhaustion of rights only applies to the distribution of tangible copies. 
   It is worthwhile quoting the relevant paragraphs of the judgment:     
33… The parties in the main proceedings are in disagreement… as to whether exhaustion of the distribution right covers the tangible object into which a work or its copy is incorporated or the author’s own intellectual creation… 

34      With regard, first, to the purpose of the distribution right, Article 4(2) of Directive 2001/29 refers to the first sale or other transfer of ownership of ‘that object’.

35      In addition, according to recital 28 to Directive 2001/28, ‘[c]opyright protection under [that directive] includes the exclusive right to control distribution of the work incorporated in a tangible article’. According to that recital, the ‘first sale in the [European Union] of the original of a work or copies thereof by the rightholder or with his consent exhausts the right to control resale of that object in the [European Union]’...

37      It follows from the foregoing considerations that the EU legislature, by using the terms ‘tangible article’ and ‘that object’, wished to give authors control over the initial marketing in the European Union of each tangible object incorporating their intellectual creation.

38      That finding, as the European Commission correctly states, is supported by international law, and in particular by the WIPO Copyright Treaty, in the light of which Directive 2001/29 must be interpreted as far as possible (see, to that effect, judgments in Laserdisken, EU:C:2006:549, paragraphs 39 and 40; Peek & Cloppenburg, C‑456/06, EU:C:2008:232, paragraphs 30 and 31; Football Association Premier League and Others, C‑403/08 and C‑429/08, EU:C:2011:631, paragraph 189; and Donner, C‑5/11, EU:C:2012:370, paragraph 23). 

    In this way, the CJEU has found and stated that the right of distribution – and consequently the exhaustion of right –  applies to the first sale or other first transfer of ownership of a tangible objects, tangible article and only for “that objects’ in which an intellectual creation is embodied (that copy) which is sold or the owners of which is transferred; consequently it does not apply to acts resulting in intangible copies which are not tangible objects (at least as regards works other than computer programs). 

6.3. Message for Tom Kabinet
   Books, including e-books, are not computer programs (irrespective of the application of any programs for the presentation and application thereof). Therefore, on the basis of Allposters, it is particularly clear that, in the Tom Cabinet case which also concerns books, the Dutch court’s basic preliminary question was not justified. It is not only acte clair but also acte éclairé by the CJEU through Allposters that the right of distribution and the exhaustion of rights do not apply to acts which do not concern and result in intangible copies which are not tangible objects.                

This is so and the Dutch court’s position is groundless when it states that, in Allposters, digital copies were not at issue and that, therefore it “cannot… automatically be assumed that the CJEU thus found that a digital copy could not be covered by the distribution right of Article 4(1) of the Copyright Directive”. Such a statement may hardly be taken seriously concerning a judgment where the CJEU (i) draws attention to the fact that the right of Article 4(1) of the Directive on the right of distribution applies to copies as “objects”
 (thus, by definition, it does not cover acts resulting in intangible copies which are obviously not objects); (ii) quotes with full agreement (which, in the case of a judicial body, is of course a normal attitude to quote clear texts of legislative norms) recital (28) of the Directive, which, in accordance with this, states that the right of distribution is only applicable to tangible copies
; and (iii) sums up that, as this is clearly expressed in the text of the Directive, and in accordance with the relevant provisions of the WCT, it is clear under the EU law that the right of distribution only applies to tangible copies as objects
.    

7. Limitations of the rights of reproduction and making available to the public characterized as “e-lending” – VOB seen from de lege lata and de lege ferenda viewpoints
7.1. The VOB case

The issue of differences or similarities between distribution of tangible copies (in a broader sense extending not only to sale but also to rental and lending), on the one hand, and making available of works and objects of related rights through transmissions for downloading, on the other hand, has emerged – after the issue of the so-called “digital exhaustion” – again in the VOB case. The CJEU had to deal with the question of whether or not the provisions of the Rental, Lending and Related Rights Directive
 on lending of tangible copies might be interpreted as also applicable to so-called “e-lending” of works in intangible form by libraries through online transmission and downloading. 
The Dutch Government
 and the French and German Governments
 having intervened in the case gave the correct response to this question submitted by the referring Dutch court: in view of the provisions of the EU Directives and the 1996 WIPO Treaties (in the given case, the WCT in particular), the Rental, Lending and Related Rights Directive is not applicable where a library uploads a copy on its website and makes it available to the public for the purpose of downloading an electronic copy. 

 7.2. The preliminary ruling 

   In contrast with this, the CJEU has adopted the following unexpected judgement:

Article 1(1), Article 2(1)(b) and Article 6(1) of Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on rental right and lending right and on certain rights related to copyright in the field of intellectual property must be interpreted as meaning that the concept of ‘lending’, within the meaning of those provisions, covers the lending of a digital copy of a book, where that lending is carried out by placing that copy on the server of a public library and allowing a user to reproduce that copy by downloading it onto his own computer, bearing in mind that only one copy may be downloaded during the lending period and that, after that period has expired, the downloaded copy can no longer be used by that user.

   This ruling, with due respect, as discussed below, is not in accordance with  the international treaties, in particular with the WCT, and both with the Rental, Lending and Related Rights Directive and with the Information Society Directive. The judgment does not appear to be a genuine judicial act; it looks like a legislative act based on legal-political considerations, the essence of which seems to be this: “e-lending” is a useful activity; therefore, it should be allowed. 

7.3. Correct quotations and statements – not followed by appropriate conclusions 

The Court, first, states what corresponds to the actual legal situation; namely that Article 1(1) of the Rental, Lending and Related Rights Directive “does not specify whether the concept of ‘copies of copyright works’, within the meaning of that provision, also covers copies which are not fixed in a physical medium, such as digital copies,” and that it does not follow from Article 2(1)(b) of the Directive, which defines „lending”, „that the subject matter referred to in Article 1(1) of that directive must also include intangible objects, such as those of a digital nature”.
 These statements are correct because from these provisions alone, of course, it truly does not turn out what kinds of copies are covered. It is another matter that, from other provisions of this Directive – and from the provisions of the Information Society Directive – it follows clearly that the right of lending, in the same way as the right of distribution and the right of rental, only applies to the making available of tangible copies as objects.      
For examining the question of “whether there are grounds to justify the exclusion, in all cases, of the lending of digital copies and intangible objects”, the Court quotes recital 7 of the Directive, according to which “the legislation of the Member States should be approximated in such a way as not to conflict with the international conventions on which the copyright and related rights laws of many Member States are based”.
  Then two paragraphs follow, after which the Court, in my view, should have simply stated that there is no such a thing as “lending” of electronic copies and proceed to the only remaining task: deciding about the costs:

34 According to the agreed statement annexed to the WIPO Treaty, the concepts of ‘original’ and ‘copies’, in Article 7 of that treaty, in relation to the right of rental, refer ‘exclusively to fixed copies that can be put into circulation as tangible objects’. It follows that intangible objects and non-fixed copies, such as digital copies, are excluded from the right of rental.

35   It is therefore necessary to interpret the concept of ‘rental’, in Article 2(1)(a) of Directive 2006/115, as referring exclusively to tangible objects, and to interpret the concept of ‘copies’, in Article 1(1) of that directive, as referring, as regards rental, exclusively to copies fixed in a physical medium.

If the CJEU had faithfully applied the well-established principles of interpretation of legal texts, it should have truly stopped here. In accordance with what is mentioned above – it should have found and stated that, under the WCT (and the Information Society Directive, which has duly implemented it), to acts of online making available to the public of works in intangible form, by wire and wireless means, a separate right applies under Article 8 of the Treaty (and Article 3(1) of the Information Society Directive). Consequently, the rights of distribution and rental – as explicitly clarified by the agreed statement concerning Articles 6 and 7 of the Treaty (and also following from recital (29) and Article 4 of the Information Society Directive) – only apply to the making available to the public of tangible copies. 

From the analysis of these provisions – which had to be made in close connection with the reference in paragraph 34 of the judgement to the agreed statement concerning Article 7 of the WCT – the Court would have had to draw only one conclusion. Namely, the conclusion that interactive making available of a work in an intangible form by a library for 1 Euro (only covering the costs
) is covered by the right of online making available to the public and not by the right of lending – exactly in the same way as the interactive making available of a work in an intangible form for 1,10 Euro by anyone (which, in addition to the costs, also includes 10% profit as “commercial advantage”). 

This conclusion should have been drawn because, as defined in Article 2(1)(a) and (b) of the Rental, Lending and Related Rights Directives, the acts of rental and lending are exactly the same: “making available [of the original or copies of works] for use, for a limited period of time”. The only difference is that an act of rental is carried out for direct or indirect economic or commercial advantage, while an act of lending is not for direct or indirect economic or commercial advantage, although it may be against payment of the costs  (in addition that lending it is made through establishments which are accessible to the public). Therefore, since under the international treaties binding the EU and its (at present, still) 28 Member States and under the EU law, it is made clear that the right of rental only applies to making available tangible copies, it follows that for lending, which is carried out exactly in the same way, necessarily the same applies. (Not mentioning the even more decisive fact that, although the Court has only referred to the agreed statement concerning Article 7 of the WCT on rental, this obviously follows from the Rental, Lending and Related Rights Directive itself and it is even stated explicitly in a verbatim way in its Article 11(3); see below.)          

Unfortunately, the CJEU has not drawn this inevitable conclusion and has not adopted such findings.  

7.4. The CJEU’s position: exactly the same terms do not have the same meaning depending on whether they relate to rental or lending 

The Court has presented the following arguments to prove its theory about “e-lending”: 

36      That said, although the title of Directive 2006/115 refers, in certain language versions, to the ‘rental and lending right’, in the singular, and although, as a rule, that directive governs jointly the various aspects of that right which constitute the systems of rental and lending, it nevertheless does not follow that the EU legislature necessarily intended to give the same meaning to the concepts of ‘objects’ and ‘copies’, whether with regard to the rental system or to the lending system, including public lending within the meaning of Article 6 of that directive.

37      First, recitals 3 and 8 of that directive, in certain language versions, do not refer to the ‘rental and lending right’ in the singular, but rather to the rental and lending ‘rights’, in the plural. 

38      Secondly, as can be seen from Article 2(1)(a) and (b) of Directive 2006/115, the EU legislature sought to define the concepts of ‘rental’ and ‘lending’ separately. Thus the subject matter of ‘rental’ is not necessarily identical to that of ‘lending’. 

39      It follows from the foregoing that although, as can be seen from paragraph 35 of the present judgment, intangible objects and non-fixed copies, such as digital copies, must be excluded from the rental right, governed by Directive 2006/115, so as not to be in breach of the agreed statement annexed to the WIPO Treaty, neither that treaty nor that agreed statement preclude the concept of ‘lending’, within the meaning of that directive, from being interpreted, where appropriate, as also including certain lending carried out digitally. (Emphasis added.) 

With due respect, contrary to what is stated in paragraph 39, this does not follow “from the forgoing” at all.  A non sequitur inference seems to be involved; there is no reason to conclude that it follows from the only fact that two rights are defined separately that their subject matter is identical or non-identical. The Court did not offer explanation why this would be the case. 
Let us quote here the two definitions – under and of Article 2(1)(a) and (b) of the Rental, Lending and Related Rights Directive – fully:

1. For the purposes of this Directive the following definitions shall apply:

(a) ‘rental’ means making available for use, for a limited period of time and for direct or indirect economic or commercial advantage;

(b) ‘lending’ means making available for use, for a limited period of time and not for direct or indirect economic or commercial advantage, when it is made through establishments which are accessible to the public; (Emphasis added.)

   It is not explained why and how the European legislature has chosen, according to the Court of Justice, a drafting method of using exactly the same term in respect of two rights but still, for some reasons, with different meanings of that term.  If the EU legislature really had intended to give different meanings to these terms depending on whether an act is rental or lending, it definitely would have indicated it somehow. However, there is no indication of such an intention in the articles and the recitals (or in the preparatory materials) of the Directive. In contrast, everything in the text and the preparatory work of the Directive reflects the intention (which is not just an intention that could be deduced as a result of some complex interpretation, but expressed in the text adequately in an unmistakable manner) – to use the terms “object” and “copy” with exactly the same meaning and coverage both for rental and for lending. 

   First of all, it should be pointed out that, in the two separate definitions – which, according to the Court, when compared, are supposed to prove that rental may only be performed in respect of tangible copies, while lending in respect of both tangible copies and in intangible form – there is no mention whatsoever of any subject matter. The acts covered by the two definitions are the same with only one exception; namely from the viewpoint of the question of whether the act – described in the same manner – is made for direct or indirect economic or commercial advantage or without such advantage through establishments accessible to the public.

   The subject matter of rental and lending is not determined in Article 2 to which the Court of Justice has referred, but in Article 3, which, under the title of “Rightholders and subject matter of rental and lending” (double emphasis added to draw attention to the fact that the subject matter of rental and lending is exactly the same under the Directive) in regard to literary and artistic works provides as follows: 

1. The exclusive right to authorise or prohibit rental and lending shall belong to the following:
(a) the author in respect of the original and copies of his work; (Emphasis – in the case of the word “and”, double emphasis – added.)  

   When the terms “original” and “copies” are used in Article 1(1) of the Directive, it is equally crystal-clear that they have the same meaning both for rental and lending (this is obvious without any separate confirmation; in the imaginable case that the legislature wanted to use the same terms with different meanings, it certainly would have been indicated somehow; but nowhere it is):   

In accordance with the provisions of this Chapter, Member States shall provide, subject to Article 6,
 a right to authorise or prohibit the rental and lending of originals and copies of copyright works, and other subject matter as set out in Article 3(1). (Double emphasis added.)

   Then it is the provision of Article 11(3) of the Directive, which completely rebuts the theory that, under the Directive, lending – in contrast with rental – applies not only to tangible objects but also to acts of making available works in intangible form through online transmissions. Article 11(3) provides as follows:  

Member States may provide that the rightholders are deemed to have given their authorisation to the rental or lending of an object referred to in points (a) to (d) of Article 3(1) which is proven to have been made available to third parties for this purpose or to have been acquired before 1 July 1994. 

However, in particular where such an object is a digital recording, Member States may provide that rightholders shall have a right to obtain an adequate remuneration for the rental or lending of that object. (Emphasis – and, to the words “rental or lending of an object”, double emphasis – added.) 

    It is in these provisions where the term “object” is used in the Directive in connection with rental and lending (before that, it is used also in Article 9, but it is to indicate the subject matter of the right of distribution in regard to related rights). “Object”, without any doubt whatsoever, is a tangible thing; a material thing that can be seen, held and touched.
 “Object[s] referred to in point (a) of Article 3(1)”, as it is quoted above, are the originals or copies of literary and artistic works – any category of works, including books that are concerned by the questions submitted by the referring court and by the preliminary ruling. 

   This means that it is quite clear under the Rental, Lending and Related Rights Directive that lending is only applicable to tangible objects; it is not applicable to intangible copies. 

   If there were any doubt, it would be justified to also take into account the legislative history as reflected in the preparatory documents. However, first, there is no reasonable doubt and, second, as discussed below, that history and those documents also just confirm what is clear on the basis of the text of the Directive. 

   It would be sufficient to stop here, since all this shows that the Court’s theory about “e-lending” is not appropriately founded.  However, since the Court still has certain other arguments (even some related to the above-mentioned preparatory work), I still have to continue reluctantly (because those arguments are, at least, as  poorly founded as those which have been discussed above). 

7.5. The preparatory work of the Rental, Lending and Related Rights Directive does not justify the finding that lending may also be carried out in intangible form
   This is what the Court states: “The preparatory work preceding the adoption of Directive 92/100 does not support the conclusion that lending carried out in digital form should be excluded, in all cases, from the scope of that directive.”

   As pointed out above, there is no need to try to get support from the preparatory work of the Directive for the interpretation of its relevant norms.  “Object” means tangible copies and the Directive provides in a verbatim manner that both rental and lending may only be carried out for such copies as tangible objects; therefore there may not be a reasonable doubt about this. There is no need for confirming something in the text of a directive on the basis of the preparatory work what is obvious without any doubt on the basis of clear-cut provisions. 

   Irrespective of this, contrary to what the Court suggests, the documents of the preparatory work do confirm that the text of the Directive is in full harmony with the intentions of the EU legislature when it provides that both the right of rental and the right of lending – and otherwise also the right of distribution – only apply to acts carried out in respect of tangible copies as material objects (in that aspect, also in harmony with the WCT as clarified in the agreed statements adopted to Articles 6 and 7 on the rights of distribution and rental).  

    What follows, in this resepct, in the CJEU’s judgment is hardly persuasive:   

41      It is true that the explanatory memorandum on the Proposal for a Council Directive on rental right, lending right, and on certain rights related to copyright (COM(90) 586 final) mentions the European Commission’s desire to exclude the making available by way of electronic data transmission from the scope of Directive 92/100.

42      However, it must be noted, in the first place, that it is not evident that the Commission intended to apply such an exclusion to digital copies of books. The examples mentioned in that explanatory memorandum related exclusively to the electronic transmission of films. Moreover, at the time when that explanatory memorandum was drawn up, digital copies of books were not used to such an extent that it can validly be presumed that they had implicitly been taken into account by the Commission.

43      In the second place, it must be noted that the desire voiced by the Commission in that explanatory memorandum finds no direct expression in the actual text of the proposal which led to the adoption of Directive 92/100 or in that directive.

44      It follows from the foregoing considerations that there is no decisive ground allowing for the exclusion, in all cases, of the lending of digital copies and intangible objects from the scope of Directive 2006/115. (Emphasis – in the case of the words “examples” and “exclusively”, double emphasis – added.)

   The statement that, there is “no direct expression in the actual text” of the intention “to exclude the making available by way of electronic data transmission from the scope of [the] Directive” is not duly founded. As it is quoted and discussed above, the text of the Directive does not leave any doubt – since it is explicitly provided in it – that both rental and lending only cover acts of making available tangible copies of works as “objects”. 
   The text of Article 11(3) of the Directive quoted above rebuts the Court’s statement according to which there is no “direct expression in the actual text” of the Commission’s intention to reduce the application not only of the rental right but also of the lending right to tangible copies as objects. In the provision, the expression “rental or lending of an object referred to in point (a)… of Article 3(1)” appears (emphasis added). And, in Article 3(1)(a), the subject matter of rental and lending is determined from the viewpoint of copyright as  “original or copies of works” (of any works, also of books, of course). It is to such originals or copies of works – as subject matter of both rental and lending – that Article 11(3) refers to as “objects”, which are undeniably tangible things.
   The arguments in paragraph 42 in VOB quoted above, with due respect, seems to be self-contradictory. In order to discuss this, it is necessary to review what the explanatory memorandum
 actually contains. The relevant notes in the memorandum (accompanying the draft Directive) read as follows:  

The making available for use within the meaning of paragraph 2 always refers to material objects only; this result is sufficiently supported by Article 2 paragraph 1. Therefore, the making available for use of, for example, a film by way of electronic data transmission (downloading) is not covered by this Directive.
 (Emphasis – and on the words “for example” double emphasis – added.)
   The words “making available for use within the meaning of paragraph 2” refers to the expression “making available of (copies) for a limited period of time” used equally in the definitions of rental and lending. The word “always” may hardly be misunderstood. It means all cases, without any possible exception. It cannot be denied that this clarification applies both to rental and lending and in respect of making available of copies of any category of works (of course, also books) without any exception whatsoever. Always. 

   The second sentence of paragraph 42 in VOB quoted above creates the impression that it has been disregarded  that, if an example is offered – even stating and stressing that it just an example – it is to be understood that it is not an exhaustive list of the phenomena or things for which the example is offered. The reference to films as an example follows the clarification that rental and lending always – that is, beyond any doubt, in respect of all categories of works – only apply to tangible objects,. Thus, the explanatory memorandum may only be interpreted in one single way as mentioned above; “always” means always and, if an example is given of “always”, it is an example of “always” and cannot be understood as “not always” but only what is an example clearly identified as such: an example of “always”.   

What still follows in paragraph 42 of the judgment appears to be a self-contradiction: “at the time when that explanatory memorandum was drawn up, digital copies of books were not used to such an extent that it can validly be presumed that they had implicitly been taken into account by the Commission” (emphasis added). 

This seems to boil down to this kind of argumentation: (i) at that time, digital books were not used to such an extent – if their online transmission was a perceptible phenomenon at all (and it seems it was not) – that it would have been meaningful to mention them as an example; (ii) this was the reason for which this practically non-existent use of works  was not mentioned as an example of all categories of works about which it was made clear that always only  making available of their tangible copies might qualify as rental or lending (otherwise, also as distribution); (iii) therefore, it cannot be presumed that, if such use had existed at a perceptible level, it would have been covered. 
Let us point out again te inevitable logical inference: a is always b; this is a; therefore this is b. The drafters of the Directive and the legislators who adopted it have made it clear that a (an act of rental or lending) is always b (always, without any exception, including any imaginable exception regarding categories of works, such an act only qualifies as rental or lending if tangible objects are made available). The fact that the memorandum only mentioned one category of works as an example obviously does not mean that only the example and not all the cases for which it serves as an example would have been meant. However, one more comment on this argumentation is necessary. It is hardly deniable that the EU legislature intended to only provide, and not only intended but in fact in the very text of the Directive it has only provided, a right of lending for making available of tangible objects. However, let us assume that the acts which the Court has characterized as “e-lending” of books are not the same as what has been regulated in the Directive in regard to all categories of works (although this assumption is contrary to the relevant facts); and let us further presume that, therefore, the norms of the Directive do not apply to such acts (as clearly they do). Would it then not have been logical for the Court to state this, and just to indicate that it would be justified to prepare and adopt different norms for this case – of course, since new norms would have been involved, by those bodies of the EU which are competent to do so: by the European Parliament and the Council? It would have been not only logical but it would have been indispensable as required by the relevant rules of the TFEU on the separation of powers –  distribution of competences – between the various bodies of the Union.      
7.6. Two more lightly made arguments to try to prove what can hardly be proved 

The CJEU in trying to prove that – contrary to what follows from the WCT, the Information Society Directive and from the Rental, Lending and Related Rights Directive – the right of lending is also applicable to online making available in intangible form, still presents the following two arguments:

45 That conclusion [namely that the right of lending should be applied to online transmissions] is, moreover, borne out by the objective pursued by Directive 2006/115. Recital 4 of that directive states, inter alia, that copyright must adapt to new economic developments such as new forms of exploitation. Lending carried out digitally indisputably forms part of those new forms of exploitation and, accordingly, makes necessary an adaptation of copyright to new economic developments.

46  In addition, to exclude digital lending entirely from the scope of Directive 2006/115 would run counter to the general principle requiring a high level of protection for authors. 

47  While it is true that that general principle appears only implicitly in recital 5 of Directive 2006/115, it is nevertheless emphasised in Directive 2001/29, recital 9 of which states that any harmonisation of copyright must take as its basis ‘a high level of protection’. 

48 Thus, such a general principle must be taken into account in interpreting directives which, like Directive 2006/115, are intended to harmonise the various aspects of copyright while having a more limited aim than that of Directive 2001/29.

Concerning the argument presented in paragraph 45, five comments should be made. 
First, a recital, as any other kind of preamble paragraphs, indicates on the basis of what sorts of considerations the provisions of the given directive have been adopted and/or offers guidance for the interpretation and application of the provisions as adopted. The function of recital (4) of the Directive is the same. It indicates that, for the preparation and adoption of the Directive, “certain new economic developments such as new forms of exploitation” – concretely, rental and lending of copies – had been taken into account. 
Second, the statement according to which “[l]ending carried out digitally indisputably forms part of those new forms of exploitation and, accordingly, makes necessary an adaptation of copyright to new economic developments” – apparently suggesting that it is a new form of exploitation that had not been taken into account and now the Court had to take it into account – lacks appropriate ground, since as quoted and analyzed above, the possibility of online transmission of intangible copies (“electronic data transmission (downloading)”) had been duly taken into account and it had been made clear that such transmissions do not qualify as rental or lending. 
Third, in the WCT and – in accordance with it – in the Information Society Directive, the right of interactive making available to the public has been provided, which covers the acts characterized by the Court as “e-lending”; it is an exclusive right, which cannot be limited in general to a mere right to remuneration; and when this right was provided, all forms of digital transmissions that the Court has characterized as “new” had been taken into account. 
Fourth, if online digital transmissions of works could have been regarded as new forms of exploitation not yet taken into account in the EU legislation (which is not the case), why would this allegedly “new” form of exploitation not equally require the recognition of e-distribution and e-rental? (Of course, the answer, as discussed above, is that, although it is possible to characterize certain online transmissions of copies in those ways in a national law, it does not change the fact that, under the WCT and the EU Directive, these are acts of (interactive) making available to the public are covered by the exclusive right of authorization or prohibition of (interactive) making available to the public). 
Fifth, the Court’s theory about recital (4) implies that the competence of creating new EU norms or amending the existing ones has been transferred from the legislative bodies to the CJEU in those cases where truly new forms of exploitation emerge (although here it is not necessarily the case); at the time of the Rental, Lending and Related Rights Directive, still the Parliament and the Council had taken care of the adoption of the new norms, but from that on the CJEU is competent for this. If this were the idea, it would hardly be in harmony with the relevant rules of the TFEU on the competences of judicial and legislative bodies. 
As regards the arguments presented in paragraphs 46 to 48, it is not clear for what reason could it be regarded as a higher level of protection for authors
  and their successors in title (such as in the case of books, publishers) if their exclusive right of authorization or prohibition is limited to a mere right to remuneration. It is not a higher level and not even the same level as provided in the Berne Convention and the other treaties; it is a lower level of protection – a limitation of the exclusive right – which might only be applied if there were a case where this would be in accordance with the cumulative conditions of the three-step test. Therefore, these arguments of the Court does not  seem to be duly  founded either.

7.7. The question of “e-lending” de lege ferenda
As discussed, the acts characterized above as “e-lending” are covered by the right of (interactive) making available to the public along with the right of reproduction which is involved both when a copy is uploaded for such making available and when it is downloaded allowing the use thereof for a limited period of time. Both rights are exclusive rights of authorization. At the same time, in the case of both rights, it is possible – under Article 10 of the WCT and, concerning the right of reproduction, also under Article 9(2) of the Berne Convention and Article 13 of the TRIPs Agreement – to provide for exceptions and limitations in certain special cases where also the other two cumulative conditions of the three-step test are fulfilled. 

If VOB is considered from this viewpoint, irrespective of the legal characterization applied by the Court, it may be regarded as corresponding to a limitation of the right of online making available to the public (and the right of reproduction in connection with it) to a mere right to remuneration. However, such a sweeping limitation covering all books without any specific conditions to narrow its scope cannot be considered a “special case” under the test. Furthermore, it should also be taken into account that many electronic (digital) books – the quality of which does not degrade – even during a limited time period for which they are available, may be used in a fully consumptive manner. It is also relevant that – in contrast with traditional lending of tangible copies, which requires much more time and which is more burdensome (the patron should go to the library and should also bring it back) – online making available of books highly accelerates repeated uses and, thus, may become of a massive nature. This would lead to negative impacts in the market for the rightholders – to conflicts with a normal exploitation of the books and unreasonable prejudice to their legitimate interests. The problem of possible – perhaps, rather probable – circumvention of the technological measures that would be supposed to exclude making and retaining an extra copy could not either be left out from the relevant aspects to take into account.

It seems that some kind of specific exceptions to, or limitations of (for example, for scientific research), the right of (interactive) making available and the related right of reproduction for acts characterized as “e-lending” may be justified. However, for this, new legislative norms would be necessary to be prepared in accordance with the requirements of normal democratic procedures of norm setting, including in particular the need to take into account the views and legitimate interests of all groups of interested stakeholders and all the substantial pro and con arguments. This seems indispensable to work out well-balanced and workable solutions for reasonable use of digital online technology, in accordance with the international treaties and the EU law for what is characterized as “e-lending”.  It would seem to be a more appropriate way than the application by the CJEU of such kinds of  not properly founded legal constructions (in order to achieve a legal-political objective) which, with all respect to the legal status of the Court, could hardly stand a serious scrutiny.      
7.8. Message for Tom Kabinet 
  It may be very simply stated that VOB does not offer any support for the Dutch court in trying to justify its preliminary questions concerning what are actes clairs and actes éclairés in the sense that what the court has presented as possible acts of distribution qualify as acts of (interactive) making available to the public and related acts of reproduction for which – under the EU Directives and the international treaties binding the EU and its Member States – the doctrine of (and relevant provisions on) the exhaustion of right does not apply.

  Furthermore, in VOB, the CJEU only has dealt with the question of “e-lending” and it has not questioned, but rather confirmed, that the right of distribution (and consequently, the doctrine of exhaustion) at least in respect of works other than computer programs (and thus clearly also in respect of books, including e-books) does not extend to online making available of works in intangible form.         

8. Summary: common elements of the theories about “digital exhaustion” and “e-lending”

8.1. De lege lata
   As discussed above, the “digital exhaustion” and “e-lending” theories are not in accordance with the existing international and EU norms. What are involved are not acts of distribution of tangible copies, to which exhaustion is applicable nor lending of such copies, but acts of (interactive) making available to the public and related reproduction. 
   There is no problem if acts covered by the rights of (interactive) making available to the public and reproduction are characterized under a national law in a different way, such as “distribution” or “lending”, as long as such different legal characterization does not change the nature and level of protection of copyright in respect of the acts concerned.  Both the right of reproduction and the right of (interactive) making available to the public are exclusive rights. Exceptions to and limitations of these rights may be applied, but the exhaustion of right and the provisions on the right of rental – as well as on its twin right, the right of lending – only apply in the case of making available tangible copies (for sale = distribution; for a limited period of time and for economic or commercial advantage = rental; and for a limited period of time and without economic or commercial advantage = lending).         
 8.2. De lege ferenda  

   Although both the right of (interactive) making available to the public and the right of reproduction are exclusive rights, certain exceptions to or limitations of both rights may be applied in accordance with the three-step test under Article 9(2) of the Berne Convention, Article 13 of the TRIPs Agreement and Article 10 of the WCT. 

   For this, an exception or limitation should correspond to the three cumulative conditions of the test: it should only cover a special case, it should not conflict with a normal exploitation of the works and it should not unreasonably prejudice the legitimate interests of the authors and other owners of copyright. 

   As discussed above, the legal-political justifications for the exhaustion of the right of distribution with the first sale of a tangible copy and the provisions on lending (or rental) of tangible objects cannot be applied to making available copies through online transmissions (even if the alleged deletion of the original copies truly takes place and the number of copies truly does not increase as a result of lending (or rental)). The differences, from the viewpoint of the protection of copyright may be presented in the following schema (which is not a kind of mathematical formula, but it seems suitable to indicate the common and different elements of such acts from the viewpoint of the chance of the authors and other owners of rights of exploiting their works and the impact on their legitimate interests).

	q + (s + e + c)

-------------------- X cv ? =
   g + f + pcos ⁡ ( i y ) = e − y + e y 2 = cosh ⁡ ( y ) {\displaystyle \cos(iy)={e^{-y}+e^{y} \over 2}=\cosh(y)} sin ⁡ ( i y ) = e − y − e y 2 i = i sinh ⁡ ( y ) . {\displaystyle \sin(iy)={e^{-y}-e^{y} \over 2i}=i\sinh(y).} 


   In general, the unchanged quality of the copies (in the schema indicated by “q”) is mentioned by commentators as an important difference between the transfer of property or possession of tangible copies, on one hand, and the making available intangible digital copies on the other hand. Irrespective of how many times through how many hands a copy is transferred, its quality does not change; a “used” copy is indistinguishable from a new copy; it has the same full value as an original. 
   It is submitted, however, that the three factors mentioned in parenthesis above the line – “(s + e + c)” – are the truly decisive ones: the speed (“s”), the ease (“e” which may also stand for the level of effort needed) and the cost (“c” meaning the time to be used, the cost of replacement which in the case of tangible copies may be significant while in case of online transmissions is negligible). The combination of these characteristics may lead to significant acceleration of subsequent uses of the same copies so much that it could undermine a normal exploitation of the works concerned and may create unreasonable prejudice to the legitimate interests of owners of rights. This seems to be the case concerning the Tom Kabinet system, but if the application of “e-lending” in the way allowed under VOB were not limited to special cases, it may lead to similar conflicts with the test.     
   The genre (“g” or the category) of the works concerned, and their function (“f”) and purpose (“p”) – appearing under the line – may not have such a general impact, but in different combinations, still may be significant criteria from the viewpoint of the impact of such acts on the rights of authors and other owners of copyright.    In order to indicate what I mean by this, I refer to the categories of works/productions concerned in the three above-mentioned court cases: computer programs, sound recordings of performances of musical works and e-books. 

  A computer program is like a tool and its function and purpose normally is to produce a result when included in a machine.  If it may truly be guaranteed that, in case of transfer of a copy, the original copy is deleted, there may not be a significantly negative impact on the market of the program concerned. The original owner cannot use it anymore and a new owner will use it. If the original owner needs a computer program as a tool to operate its machine, it has to obtain a new copy.  There may be some other categories of works which function as kinds of tools rather than for entertainment or some other consumptive use; examples of such works might be dictionaries or certain databases. (Of course, this is only valid under normal circumstances; technology – such as the cloud systems – may be used, or misused, in a way that it might make quick subsequent uses by altogether multiple users possible also in this case.) 
   Music is different. It is not a tool; its purpose is entertainment and its use is more consumptive (although not fully, since repeated use is not only possible but also typical). 
   Films and e-books are even more different. If someone watches a film or reads a thriller, full consumptive use takes place; he or she normally does not need it anymore and may immediately pass it over to somebody else; the subsequent users also may do so – and this may take place in a quickly accelerating way. All this may seriously conflict with normal exploitations of the works concerned and prejudice the legitimate interests of owners of rights. In contrast, “e-lending” (= making available of a copy through online transmission for a limited period of time) of a scientific or scholarly work for non-commercial research may be a special case where exceptions and limitations may be justified provided that the conditions of the three-step test are duly fulfilled.        
   Then, at the end of the schema, there are the letters “cv” with a question mark. This is the indication of the current doubts about the reliability of the systems that are alleged to ensure that the number of copies does not increase as a result of such acts. Circumvention (for which the letters “cv” stand) may hardly be excluded; it may take the form of breaking the underlining technological measure or creating in some other way a back-up copy before uploading the original copy into the system (or allowing the expiry of the “lending” time). There are some new promises to eliminate such circumvention; one of the newest is to use the “blockchain” technology, which originally has served as a basis for cryptocurrencies.  It is to be noted, however, that the doubts about the guarantees against the misuse of these systems are only extra elements to be taken into account. The conflicts with the normal exploitation of certain categories of works and unreasonable prejudice to the legitimate interests of the owners of rights, for the reasons discussed above, may also emerge even if the creation of extra copies could be truly safely excluded.                                          

   As it is the case in general concerning the protection of copyright, also in the case of such acts of (interactive) online making available to the public and reproduction, due balancing of interests is needed, which may and should take place in accordance with the three-step test.     
-.-.-.-.-.-.-.-
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